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Foreword

The Cambodia Development Resource Institute (CDRI) established a Policy Oriented
Research Programme on Decentralisation (PORDEC) in November 2002, with support from
the United Kingdom's Department for International Development (DFID) and the Swedish
International Development Cooperation Agency (SIDA). PORDEC aims to provide policy-
relevant information and analysis to decision makers and stakeholders in the decentralisation
process in Cambodia to help them make well-informed decisions. During the consultative
process that preceded the establishment of PORDEC, several stakeholders emphasised the
need to address the legal framework for the decentralisation reforms, to look at overlaps, gaps
and inconsistencies. This specia report on Law Harmonisation in Relation to the
Decentralisation Processin Cambodiais aresponse to this request.

The study aims at identifying the major challenges posed by the legal framework, and
presents concrete suggestions of possible ways forward. It emphasises that the Royal
Government of Cambodia has made very significant progress given the cultural and capacity
challenges faced by the reforms. The consultant outlines the laws and regulations that need to
be put in place as a priority, and those that should be addressed before the next commune
council elections. He also notes that although there are some problems with the body of rules
and regulations passed to date, this does not currently impact seriously on implementation,
and can be addressed at a later stage of the reforms.

The study provides useful advice and possible policy options to the Royal Government
of Cambodia, and we hope it will help guide the legal aspects of the reform implementation in
the near and medium term. | would like to take this opportunity, on behalf of CDRI, to thank
Rabert Oberndorf for this constructive and relevant contribution to policy debate on the future
of the decentralisation reforms in Cambodia.

The study has been designed and financed as a collaborative effort between PORDEC
and the DFID/SIDA funded SEILA Permanent Advisory Team (PAT).

Larry Strange

Executive Director

Cambodia Development Resource Institute
Phnom Penh, May 2004
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Executive Summary

Decentralisation and deconcentration are part of the government’s reforms to promote
democracy, improve development opportunities, reduce poverty and ensure sustainable
development.

The government is undertaking decentralisation reforms to devolve power to semi-
autonomous' elected governments at the commune and sangkat (urban commune) level, and
to move towards enhanced roles for provinces and municipalities as deconcentrated entities of
the centre. In March 2001 the government embarked on a bold experiment in decentralisation
of government, with the enacting of the Law on Administration and Management of
Communes (LAMC) and Sangkats, and the Commune Election Law, followed by elections of
commune councils in February 2002. A range of functions, spending authorities, and
resources have been devolved to local governments, and the provincial governors have been
given responsibilities of support to and supervision of commune/sangkat councils. In support
of this effort, alarge body of rules and regulations has been passed in arédatively short period
of time. How these rules and regulations fit together with each other and already existing
legislation, plus how the ongoing government efforts towards decentralisation fit within these
structures, are the focus of this report. Several primary observations can be made as aresult of
analysing the current situation in Cambodia.

1. Much credit should be given to the government for enacting such a large number
of rules and regulations in support of decentralisation in such a short period of
time.

2. There was no policy document approved by the government when the primary
legislation was drafted, so there was no clear guidance available for the drafting of
the legidlation. Essentially, the LAMC became the policy document. This, in
addition to the short time frame involved, has led to a rather complex and poorly
linked body of rules and regulations that contains significant amounts of overlap
and lack of clarity due to poor drafting. The body of rules and regulations is,
however, consistent with the quality commonly found in Cambodia, and they are
implementabl e.

3. Although there are problems within the body of rules and regulations passed, these
do not seem to be impacting the implementation in the field in any serious way
due to the use of prakas (ministerial decision) for that implementation. Over time,
as problems arise, they will need to be addressed.

4. The current pace of decentralisation appears to be moving in accordance with the
desire of the government and, according to many commentators, at a speed that is
appropriate considering the cultural and capacity context within Cambodia.

5. Prior to the next mandate, clear policies that will guide the drafting of new rules
and regulations, as well as amending existing rules and regulations, need to be
drafted for both decentralisation as it relates to commune councils and

1 Commune councils are described here as semi-autonomous due to the fact that there is substantial
control from the governmental hierarchy that lies above them.
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10.

11.

12.

13.

deconcentration as it relates to provincial and district levels of government (the
organic law). The drafting of these policies must be done in conjunction with one
another since decentralisation and deconcentration are inextricably linked.

In terms of current legidlative gaps, the most obvious is the lack of the organic law
for provincial and district levels of government. In addition to this, the primary
pieces that need to be put in place in the near to medium term include: rules and
regulations on the determination of types, rates and procedures for the collection
of revenues from fiscal taxes, non-fiscal taxes and service charges for commune
councils (this must be done in the context of the harmonisation of fisca
management throughout the government at all levels); rules on administrative fees
for delegated agency functions of the commune councils; procedures for selection,
taking office and changing of village chiefs, appointment of assistants to village
chiefs and the working procedures and duties of the village chiefs; guidelines on
commune councils hiring staff as needed; drafting of commune deika (loca
regulations); guidelines on the creation of committees to assist in carrying out the
commune councils duties; and guidelines on the roles and responsibilities of
multiple communes working together.

The issue of extending the mandate of the National Committee for Support of
Communes (NCSC) needs to be addressed within the policy on decentralisation
mentioned in point 4 above. If it is extended, then the LAMC and related rules and
regulations will need to be amended accordingly.

There needs to be a comprehensive, systematic review of the financial/budgetary
system if commune councils are to start generating actual tax revenue, as opposed
to fees, as envisioned in the LAMC. There needs to be a clear system in terms of
what revenue is gathered by the national treasury, the province and the commune
in order to avoid issues of over-taxation or double taxation of the citizenry.

Nothing has really been done on commune boundary redistricting, though the goal
isto have this issue addressed before the next commune elections in 2007.

Drafting of the organic law will inevitably impact upon the existing rules and
regulations related to decentralisation. In light of this fact, and other issues which
are having an impact on the current rules and regulations, a comprehensive,
systematic redrafting of the LAMC and the sub-decrees and prakas thereunder
may be called for. If so, this must be carefully handled, with a clear policy
document in place to guide the drafting. If the goa is to have the Organic Law
passed before the next commune elections (the government is stating that this is
the goal), then this must also be completed before the next commune elections.
The two issues are inextricably linked and must be addressed at the same time.
This will require coordination and cooperation between the main policy bodies
involved (NCSC, CAR, Mol & SEILA), along with strong political commitment
by the government.

The organic law should address the issue of horizontal coordination of
deconcentration amongst the line ministries at the provincial and district levels of
government.

The NCSC has not had time to review legidation that has an impact on the
commune councils, such as the recently passed Social Land Concession Sub-
decree. The prablem is that agency functions are being delegated without the
necessary mechanisms in place to ensure that the required resources (capacity and
fiscal) are included.

Commune councils have an important role to play in land use and natura resource
management, even though they may not have any direct decision-making authority
within certain areas, such as the forestry sector, at the moment.



Law Harmonisation in Relation
to the Decentralisation Process
in Cambodia

1. Introduction and Overview

The primary purpose of this report is to give a general overview of how the current system of
rules and regulations is supporting the Cambodian government's commitment to
decentralisation.? The report also explores how the body of rules and regulations related to
decentralisation links with other governance issues such as deconcentration, fisca and
judicial reform, and land use/natural resources management.

The report will orient the reader with background information on the historical
evolution of decentralisation in Cambodia, discuss the development of decentralisation
policy, provide an explanation of the legidative system in Cambodia and the rules and
regulations that have been enacted related to decentralisation within that system, provide an
overview of government structures created or enhanced in support of decentralisation
(including commentary on weaknesses within the structures), give a brief overview of the
commune councils' roles and duties and provide comment on the current body of rules and
regulations enacted, focussing on major issues identified and critical gaps that need to be
filled in the short term. In addition, the report will discuss issues surrounding commune
boundary demarcation, linkages with deconcentration initiatives, judicial and financial reform
and land use/natural resources management. Capacity building will be touched upon only
briefly, as this subject matter has been covered extensively in other available documentation.
The report concludes with alist of primary findings and recommendations.

2. Historical Evolution of Decentralisation in Cambodia

The present system of local government in Cambodia is a legacy of historical experience
dating back before the arrival of the French in the 19th century. The throne exercised supreme
authority over its territories through a system that linked villages through a village headman
to the higher authority. Structured communes, as distinct administrative units, did not exist as
they are currently understood until the arrival of the French. The roya decree of 5 June 1908
marked the legidlative origin of the Cambodian commune. The decree established a smple
administrative framework by combining family units into a commune. It provided for the
election of the commune chief by the inhabitants of the commune.

To bring the administration closer to the people and free the central authority for other
duties, the French colonial government from 1919 to 1943 introduced two decrees. The
decree of 24 September 1919 gave the commune its own budget and finances, and increased
power to the commune chief; a greater role of the communes in governance naturally

2 Theterminology “rules and regulations” includes laws (chhbab), sub-decrees (anukret), prakas and

other legally binding instruments, including guidelines and implementation manuals that are often
treated as binding. It should be noted that most guidelines are enacted via prakas and therefore are
legally binding.
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developed as a result. During subsequent years, central authority was strengthened through
the introduction of central administrative reforms. This was followed by the decree of 15
November 1925, which gave precise instructions on the administrative, judicial and financial
organisation of the commune. It established an elected commune council as a collective body
from which a commune chief was selected who was responsible for implementing the
council’s decisions.

In 1943 there was a reorganisation of communes due in large part to World War 11. The
communal election system was eliminated and the commune chief and deputy were directly
appointed by the provincial governor, with the approval of the French resident. While there
was an attempt to restore commune elections in 1955, this was not effectively implemented.

In 1959 a roya decree provided for the “complete overhaul of the law respecting the
territorial and administrative restructuring of the Cambodian commune ...” The law was
designed to restore the legality of the commune as an ingtitution and mandated the election of
both the commune chief and the commune council along the lines of the 1925 decree.
However, these provisions were suspended for an indefinite period after the referendum in
1959. As a result, commune councils were not elected, and the commune chief continued to
be appointed by the provincia governor. This situation persisted until 1970, when
fundamental changesin the country’s political system were introduced.

From 1970 to 1992, Cambodia experienced major political upheavals accompanied by
a humanitarian crisis of massive proportions from which the country is only beginning to
recover. During that period, the country went through five changes in its constitution. In
1970, Cambodia changed from a monarchical to a republican form of government. A new
constitution was adopted on 10 May 1972. Following the adoption of a new constitution on 5
January 1976, Democratic Kampuchea was established under the Khmer Rouge regime. Local
administration was envisaged at three levels: regional or province, district and collective,
divided into commune collective and village collective. Rather than purdy local
administration per se, the purpose of thistier also related to military strategy and |eadership.

Following the collapse of the Khmer Rouge regime, a new constitution was adopted on
25 June 1981, creating the People’s Republic of Cambodia. The new constitution called for
the reorganisation of the country reflecting the older divisions of provinces into districts and
communes, and municipalities into quarters. It required the election of commune and quarter
chiefs, while provinces had appointed provincial committees and provincial governors.

The constitution of 13 April 1989 introduced the “State of Cambodia.” It also
introduced new territorial classifications. At the provincial level, it introduced provincial
towns (similar to municipalities, with quarters under their jurisdiction) and district towns
(similar to rura towns, with communes under their jurisdiction). The provincial towns
constituted the seat or capital of the province. The constitution required election of commune
chiefs and quarter chiefs. However, only one election was held under this poalitical
dispensation. Governors continued to exercise power over the appointment and dismissal of
commune chiefs.

Following the signing of the Paris Peace Accords in October 1991, the present
constitution was adopted on 21 September 1993. It introduced a constitutional monarchy. The
congtitution divides the territory of the Kingdom of Cambodia into provinces and
municipalities. There are currently 20 provinces and four municipalities. Each province is
divided into districts (srok), and each district into communes (khum). Each municipality is
divided into sections (khans), each section into quarters (sangkar).® The constitution stipul ates
that provinces, districts and communes be governed according to an organic law. An organic

®  The English term “commune” will be used to cover the Khmer terms “khum” and “sangkat,” the

English term “district” will be used to cover the Khmer terms “srok” and “khan,” and the term
“provincia” will be used to cover both provincial and municipal government entities.

10
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law is one passed by the National Assembly that refers to the creation or organisation of a
state institution and its structures.

It should also be noted that although there have been severa rules and regulations
enacted relating to local levels of government, previous efforts have been largely aimed at
consolidating central governmental control and supervision of commune councils activities.
Moreover, there is as yet no comprehensive law defining the relationships, powers and
functions between provinces, districts and communes. Except for the organic law that created
the roles, duties, and functions of the commune and commune councils, provinces and
districts remain in “legal limbo"—a critical issue that needs to be addressed in the country’s
decentralisation and deconcentration policy reform. As will be discussed later in some detail,
the organic law on the structure, roles and duties of the provincial and district levels of
government has not been drafted, though there seems to be strong commitment by the
government to have it enacted before the next commune electionsin 2007.

3. Background and Current Status of Decentralisation in Cambodia

Cambodia takes a unique approach to decentralisation. In most cases decentralisation is
considered to be made up of three sub-sets. political decentralisation (devolution of
authority), administrative decentralisation (often referred to as deconcentration) and fiscal and
market decentralisation (privatisation of government services). Cambodia has made political
decentralisation a stand-alone policy and reform initiative that has focussed on the commune
level of governance, in which executive and legidative authority has been devolved to the
local level with democratically elected councils. Separate from this concept of
decentralisation is deconcentration, which individuals in the government commonly view as
the delegation of administrative functions and decision-making from the central level of
government down to the provincia, district and commune levels. Deconcentration is
generally focused on the provincia and district levels of government; administrative
deconcentration down to the communes, such as occurs with the granting of agency functions,
is often referred to as decentralisation by many within the government. Many within the
government seem to view decentralisation as anything that has to do with commune
administration and authority, while deconcentration has to do with anything related to
governance reform at the district and provincial level.

This disconnection between decentralisation and deconcentration is problematic on the
legidative front since the two concepts are interlinked and must be considered in conjunction
with one another as rules and regulations are enacted. Unfortunately, a lack of clear policy
documents on decentralisation and deconcentration only leads to further confusion within the
government on what these two terms actually mean. The concern at this time is that rules and
regulation that will be enacted related to deconcentration, such as the organic law, will not
link well with rules and regulations that have been and will be enacted, not to mention
amended, related to decentralisation.

The current decentralisation process in Cambodia has grown out of the
CARERE/SEILA initiatives that began back in 1996, as well as from the initial agenda setting
of the government in 1999, with itsfirst steps towards getting the legal framework in place for
decentralised governance. With enactment of the Law on Elections of Commune Councils (14
February 2001) and the Law on Administration and Management of the Commune (19 March
2001), the government officially set the decentralisation process in motion. These crucial
pieces of legidation were firmly in place to carry out the commune elections held in February
2002, when 1,621 commune councils were elected.

The election of commune councillors was regarded as largely successful and also seen
as representing a significant step towards attaining the goals of the reforms. Since the
election, much work has been done by the government to support the ongoing decentralisation
process. The government has completed the issuance of most, but not all, supporting legal

11
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instruments, organised a network of Provincial Offices of Local Administration (POLA) in all
provinces', established various commune council support systems, developed commune
council capacity development programmes, prepared various training materials, created a
pool of master trainers (trainer of trainers concept) and extended training to the commune
councillors and clerks on concepts of decentralisation, commune planning, commune finance
and commune project design, implementation and evaluation. Although the efforts to date are
commendable, decentralisation is a continuous process, and further work must be done if the
reforms are to truly take root and become sustainable.

4. Decentralisation Policy

4.1 Overview of Existing Decentralisation Policy

Conceptually, the decentralisation policy of the government adheres to the subsidiary
principle of good governance. The government believes that decentralisation is a system in
which the state transfers authority, thereby giving responsibility over certain matters to the
local level (communes) to manage and administer locally with the aim of allowing citizens to
assist and accept responsibility for managing their own affairs (Governance Action Plan,
April 2001).

There currently is no clearly written policy on decentralisation in Cambodia that has
been formally adopted by the government; mention is made within the Council of
Adminigtrative Reform’s (CAR) Government Action Plan, the Second Five Year
Socioeconomic Development Plan (2001-2005), the Council of Land Policy’s Strategy of
Land Policy Framework (September 2002) and the National Poverty Reduction Strategy
(2003-2005), but these documents do not give any clear guidance on the scope and direction
of decentralisation.® It is unfortunate that there is no clear government policy on
decentralisation, since there is no guidance on interpretation of the law or directive on how
the law is to be further devel oped, amended, mainstreamed etc.

Though there is no clear policy, it is accepted that the government’s programme of
decentralisation has three primary objectives:

Promote pluralist participatory democracy at the local level (including local level
democracy and good governance) by the creation of popularly mandated and
autonomous local governments (communes) that are responsible to the citizens,
represent their interests and make decisions over delivery of public goods and
services,

Promote the culture and practice of participatory development (planning,
management, resource mobilisation) a the local level through the commune
councilsfor social and economic development of people; and

Contribute to reduction of poverty in the country through improvement of service
conditions, and create and give access to opportunities for the poor and deprived in
local development and delivery of services (inclusivenessin practice).®

Unfortunately, these overarching objectives do little to help in terms of developing a
clear and comprehensive set of rules and regulations related to decentralisation, nor do they
assist in interpreting the rules and regulations once enacted.

The POLAS are not actual offices with administrative structures in place, but merely DOLA foca
points within the province.

The Ministry of the Interior did issue a memorandum outlining the scope and content of
decentralisation in Cambodia (April 2000), but this document was not formally adopted as policy
by the government.

® National Poverty Reduction Strategy, p. 108.

12
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In the absence of a clearly written policy paper on the decentralisation process in
Cambodia, the government has had to rely solely on the provisions within the constitution’
relating to governmental administration in the Kingdom of Cambodia, the Law on the
Election of Commune Councils and the Law on Administration and Management of the
Commune.

4.2 Entities Involved in Decentralisation Policy Development

In terms of decentralisation policy development, including legidative development that
functions as policy in the absence thereof, there are severa entities that are involved to
varying degrees. Three multi-ministerial bodies are involved: the Council for Administrative
Reform, the SEILA Task Force (STF), and the Nationa Committee for Support to
Communes. The CAR’s involvement is indirect, through its general governance reform
initiatives and influence over deconcentration. The STF has been mandated to “design
decentralised and deconcentrated mechanisms and systems to manage sustainable local
development” and also “evaluate the effectiveness of the decentralised and deconcentration
systems in contributing to the implementation of national goals and provide lessons learned to
relevant government institutions for preparation of policy and regulations.”® The NCSC has
the primary duty of overseeing the decentralisation policy development prior to the next
election, with its mandate explicitly stating that it is responsible for “preparing and carrying
out the decentralisation policy.”®

In addition to these entities, the various line ministries aso provide input into the
development of policy and legidlation based on their jurisdictional areas of competence. The
primary ministry involved is Mol, which has jurisdiction over provincia and district levels of
government, the Department of Local Administration (DOLA), and Provincial Offices of
Local Administration (POLA), and is also responsible for assigning and managing the
Commune Clerks. The Ministry of Economy and Finance (MEF) also plays a key role,
because it has primary oversight over the commune financial system and will develop and
regulate the system of commune own-source revenues. The Ministry of Planning is
responsible for development of commune development planning procedures. The Ministry of
Rural Development traditionally has assisted with village planning and village interaction
with the communes, and thus will have a say in any rules and regulations related to the role of
the village in decentralised governance. The multitude of other sector ministries—for
example Agriculture, Forestry and Fisheries; Health and Land Management, Urban Planning
and Construction—can provide input into their areas of expertise, and also delegate agency
functions to the communes in support of the decentralisation policy.™

With so many parties having potential input into decentralisation policy, it isimportant
to have a primary coordinating body that has oversight of policy development, including
legidative developments, as law often takes the place of policy when clear policy documents
are not in place. This role has been handed to the NCSC, but there are questions as to how
well the coordination takes place. For example, the NCSC has been so busy with its other
duties, such as assisting with the drafting of the rules and regulations directly affecting the
administration of the commune, that it has had little time to review other rules and regulations
that may have an impact on communes, such as the Social Land Concession Sub-decree,
which delegates rather complicated duties to the commune councils but does not appear to
make any provisions for providing capacity or financial support as required by law.™

" Articles 145 and 146.

8  STF Sub-decree, Article 3.

® NCSC Royal Decree, Article 3.

1% MLMUPC has done just this with the enactment of the Social Land Concession Sub-decree.

™ See Section 10.1.1, on the granting of agency functions to commune councils, for further discussion
of thisimportant issue.
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Besides being overburdened by its current mandate, this important decentralisation
policy coordinating body will face the end of itsterm, as required in the LAMC, nine months
before the next commune elections.® Policy and legislative development will continue
beyond that time; who will continue the current role of the NCSC? If the NCSC isto continue
its mandate, then the LAMC may have to be amended accordingly by the National Assembly.
Due to the amount of time it takes to have laws passed or amended, a decision on whether the
NCSC’s mandate will be extended should be made no later than early 2005."

4.3 Current Decentralisation Policy Development

As dready stated, other than the rules and regulations that have been put into place and some
rather broad statements on the concept, there is no clear policy guiding the decentralisation
process at the moment. In conversations with individuals working within DOLA, it is reported
that the government is currently reviewing the experiences gained and lessons learned to date
with the objective of creating a long-term decentralisation policy implementation strategy.
The NCSC is reported to be taking the initiative to mobilise technical support to develop this
long-term implementation strategy, with completion scheduled for sometime in 2004. In
support of these reports are comments made by the prime minister during his closing remarks
at the First National Congress of Commune Councils in May 2003, where he stated that a
clear policy implementation strategy has to be developed that addresses important thematic
areas, including the establishment of provincia and municipal governance structures. This
statement illustrates both a political commitment to long-term strategic decentralisation policy
development and the important link between decentralisation and deconcentration.

4.4 Recommendation for Policy Development

A clear decentralisation policy should be put into place that not only outlines what future
steps need to be taken, but also clearly spells out what the roles, rights and responsibilities of
the various entities are and how procedures are to be properly followed. In other words, a
single policy document needs to be drafted that outlines in simple, easy to understand
language, what structures are created, who has what authority, who does what when, and what
remedial procedures are in place when there are breakdowns in the system. In this way the
policy acts as a clear guide that is used for the drafting and amending of rules and regulations,
and can also be used for interpretation and educational purposes.

In conjunction with the development of such a policy document, the development of a
similar policy document related to deconcentration and the roles and structures of provincial
and district levels of government, which will lead to the effective drafting and enactment of
an organic law, needs to be completed. It is essential that there is close coordination and
cooperation between the various entities involved in the development of these policy
documents and the drafting of the related rules and regulations.

5. Legal Framework

This section provides a general overview of the legidative system in Cambodia and the
Primary rules and regulations that have been enacted in support of the existing policy on
decentralisation.

5.1 Overview of the Legal System in Cambodia

The legal system in Cambodia exists within the overall governance structure that is created
under the constitution, which is the supreme law of the land. The governmental system is
intended to maintain a clear separation of powers between the legidative, executive and

2 LAMC, Article 87, Para. 3.
¥ See section 5.1, Overview of the Legal System in Cambodia, for an understanding of the time
involved in the legidlative process.
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judicial branches. “ The separation of powers ensures that no element or branch of government
can assume absol ute or dictatorial power, and it is a safeguard for the people against abuses of
state power.”** Due to weakness and lack of capacity within both the legislative and judicial
branches, this separation of powers does not work as effectively as it should, with the
executive branch, headed by the prime minister, wielding most of the power and influencing
the decision-making in the other two branches. The judicial branch is the weakest of the three,
though efforts are being made to rectify this situation, such as the recent adoption of a lega
and judicial reform policy drafted by the Council for Legal and Judicial Reform.

The legidative branch is divided into the National Assembly and the Senate, with the
authority to approve and amend legidation initiated by them or by the government. The
executive branch consists of the prime minister, the Council of Ministers (or the Royal
Government) and the various line ministries. The judicial branch consists of 19 provincial
courts, two municipal courts, a military court, and an Appeals and Supreme Court in Phnom
Penh. The Ministry of Justice and the chief prosecutor implement criminal law and procedure
and oversee judicial policein the enforcement of all legislation through the courts.™

The laws and regulations of Cambodia are hierarchical, and each derives its validity
and authority from arule placed above it in the hierarchical structure of laws. The following
isagenera outline of the hierarchy of law:

1. Constitution

Laws (chhbab)

Royal Decrees (reachkret)
Sub-decrees (anukret)
Ministerial decision (prakas)
Circulars (sarachar)

7. Local regulations (deika)

Within this hierarchy, general observations can be made on time and scope. The higher
the level of the instrument that is being enacted, the greater the amount of time required due
to the various levels of review it must go through. For example, a law that is drafted at the
level of the government must go through a review process at the (CoM), the National
Assembly and finally the Senate, while aprakas is ssimply reviewed within the ministry that is
promulgating it.'®

o g &~ WD

Another aspect that should be considered is the scope of the legal document. Laws have
broad scope and apply to all government entities and geographic locations within the country,
unless specifically limited within their text. Prakas are binding only within the ministry in
which they are promulgated, and deika apply only to the geographical area of the province or
commune that enacts them. These issues of time and scope are more fully explored in the
detailed explanation of the different legal documents below, and as illustrated with the “time
VS. scope” chartin Annex A.

Law: Chhbab are the primary source of law in Cambodia. Chhbab are the laws passed
by the National Assembly (lower house) and the Senate (upper house). The chhbab is often

14 |egal and Judicial Reform Policy, p. 8, as adopted by the Council of Ministers (20 June 2003).

> Constitution, Chapters 7-11.

16 After promulgation, laws may also be reviewed for constitutionality by the Constitutional Council,
but only upon the request of the King, the President of the Senate or National Assembly, the Prime
Minister, one-fourth of the members of the Senate, one-tenth of the members of the National
Assembly or the courts. The Constitutional Council has no authority to review laws on non-
constitutional issues, nor does it have authority to review other legal instruments such as Sub-
decrees or Prakas.
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confused with the kram, which is a form of roya decree used for the promulgation of a
chhbab by the king or head of state. The process of promulgating a law that is proposed by
the government is rather time consuming, as already mentioned, and generally goes ahead
according to the following procedure:*’

1. Preparation of adraft law by atechnical line ministry, such as Mol;

2. Discussion of the draft law in inter-ministerial meetings (or, if need be, within the
concerned ministry itself). Interested stakeholders (donors, civil society, private
sector etc.) are often also consulted;

3. Study of the draft law by the Council of Jurists under the Council of Ministers to
check conformity with the constitution, coherence with existing legislation etc.;

4. Discussion of the draft law at the inter-ministerial level under the Council of
Ministers;

Examination and adoption of the draft law by the Council of Ministers;

Submission of the draft law to the National Assembly. Draft laws are submitted in
a written format accompanied by a “Statement of Purpose’ to the Permanent
Committee of the National Assembly for distribution to al deputies. The
Permanent Committee forwards the draft law to a specialised commission for
review. After such review, the chairperson of the commission presents the
opinions of the commission to the National Assembly;

7. Examination and debate of the draft law, including modifications, at the plenary
session of the National Assembly;

Vote on the draft law by the National Assembly (simple majority);

Submission of the adopted law to the Senate, which has to review and provide a
recommendation within no more than one month. For urgent matters, the period is
reduced to seven days. If the Senate does not provide arecommendation within the
time limit stipulated, the law is promulgated. If the Senate calls for changes, the
National Assembly shall take them into account immediately. In the second review
of the adopted law, the National Assembly must adopt it by an absolute majority;

10. Promulgation of the law by the king or the head of state (kram).

Any decisions to amend the LAMC will have to take into account the procedures and
time constraints involved.

Royal decree: The constitution states, “... upon proposa by the Council of Ministers,
the king (or head of state) shall sign decrees [kref] appointing, transferring or ending the
mission of high civil and military officials ...”*® This provision has been utilised by the
government to create high level multi-ministerial bodies such as the NCSC and Supreme
Council for State Reform.

Sub-decree: Sub-decrees, or anu-kret, are legisative documents that are generally used
to implement and clarify specific provisions within laws, though they are also used to outline
the roles, duties and responsibilities of government entities, such as a ministry, or for the
appointment of high-ranking government officials. Sub-decrees tend to be drafted within a
ministry or amongst several ministries that have subject matter competence in the area to be
legislated. Once drafted, the sub-decree is submitted to the Council of Ministers for

" This procedure applies to anendments to laws as well.
18 Constitution, Article 21.
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examination and adoption.® Once adopted by the Council of Ministers, the sub-decree is
signed by the prime minister and countersigned by the minister or ministers in charge of
implementation and enforcement. Authorisation for the sub-decree, whether direct or indirect,
must come from a higher level legal instrument, such as a law. Since sub-decrees are adopted
at the Council of Ministerslevel, their scope can be quite wide.

Prakas: Prakas are ministerial or inter-ministerial regulations that are used, like sub-
decrees, to implement and clarify specific provisions within higher level legidative
documents. They are also often used for the creation of guidelines necessary for the
implementation of laws or sub-decrees. Prakas are usualy drafted at the technical department
level and then signed into effect by the minister (or ministers) in charge of the ministry within
which they apply. It should be noted that prakas are largely used to implement law in
Cambodia, and that lessons learned can be quickly incorporated since the process for enacting
aprakas is relatively simple and quick. The drawback to prakas is that their scope is limited
to the subject matter jurisdiction of the ministries that enact them, such that other line
ministries or government entities will not always feel bound to follow them.

Circulars: Circulars, or sarachar, are instruments that are issued by the prime minister
or a minister to explain or clarify certain legal or regulatory measures, or to provide
instructions. Like prakas, they are limited in scope, but easily issued.

Deika: Deika are orders given by provincia governors or commune councils that have
the force of law within the geographical limit or their territorial authority. Deika cannot
conflict with other rules and regulations at the national level. Likewise, commune level deika
cannot conflict with provincial level deika.

5.2 Primary Rules and Regulations Enacted in Support of Decentralisation

As evidenced by the list of rules and regulations that have been passed, listed in Annex B, a
very large, complicated and rather difficult to follow body of legal documents has been
enacted in support of decentralisation over arelatively brief period of time. Credit should be
given to the government for managing to put into place this legislative framework in such a
brief period, especialy considering the fact that this overall structure has enabled the
implementation of decentralisation policy in Cambodia. The following is alist of the primary
rules and regulations that have been enacted.

Law on the Administration and Management of the Commune: This is the law which
has acted as the key policy document and blueprint for the programme of decentralisation. It
lays out the key elements related to the roles, duties and functions of the various entities
involved in decentralisation, and gives authorisation for the supporting legal documents that
need to be enacted, though no timeframes were spelled out for the enactment of these other
documents. As is common with laws in Cambodia, the LAMC is very broad and at times
rather vague in terms of its provisions, as details are usually worked out in the supporting sub-
decrees and prakas.

Law on the Elections of Commune Councils: This law spells out al of the relevant
rules and provisions for the election of commune councils in the country. As opposed to other
laws, this piece of legidation is very detailed and long. Thisis largely a function of the fact
that al the rules and regulations had to be in place prior to the first commune council
elections in February 2002. It is indicative of the strong political commitment to the
decentralisation process that this document was passed in this form.

Roya Decree on the Creation of the NCSC: This Royal Decree outlines the roles and
responsibilities of the NCSC.

9 The steps taken for passage of a sub-decree essentially mirror steps 1-5 for the passage of alaw.
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Sub-decree on the Decentralisation of Powers, Roles and Duties to Commune Councils:
This sub-decree fills in much of the detail that is lacking within the LAMC and introduces
concepts that are more fully explained in other supporting documents, such as the prakas on
commune clerks.

Sub-decree on the Establishment of the Commune Fund: Provides details for the
establishment and management of the commune fund, including basic rules for commune
fund deposits with the provincia treasury and rules outlining the roles and duties of the
provincial governor and provincial treasury.

Sub-decree on the Commune Financial Management System: Provides details for
commune financial management, including rules on the formulation, approval and
implementation of the commune budget, the accounting and payment systems, financial
reporting, revenue and expenditure management, management of durable assets and auditing
of accounts and operations. This is an important piece of the puzzle, because financial
planning and management is one of the few clearly defined roles of the commune councils.
This sub-decree also further defines the role of the provincial treasury as accountant for the
commune council.

Prakas on the Roles, Duties and Structures of the Department of Local Administration:
An important, and often misunderstood, element of this prakas is that it represents a
delegation of many of the communication, monitoring and evaluation duties from both the
NCSC and the Mol to DOLA.

Prakas on the Delegation of Powers to Provincial Governors in Support of Commune
Councils. This prakas represents a temporary fix until an organic law on provincia and
district government is drafted and enacted. This prakas also acts as a further delegation of
communication, monitoring and evaluation roles from the national level, specificaly the
NCSC, Mol and DOLA, down to the provincial level. What is sometimes misunderstood is
that the delegation is not just to the governor, but to the provincial level of government, since
the delegated responsibilities could never be handled by one individual alone.

Prakas on the Roles, Responsibilities and Organisational Structure of the Provincial
Rural Development Committee of the SEILA Programme: Like the governor’s prakas above,
this prakas represents atemporary fix until an organic law is drafted and enacted.

Prakas on Roles, Duties and Rights of Commune Clerks. This prakas outlines the
general functions of the commune clerks, who primarily act as secretaries to the commune
councils.

Inter-Ministerial Prakas on Commune Development Planning: This prakas outlines the
general structure and procedure for the commune development planning process. It is
important since, like financial management, it is one of the few clearly defined roles of the
commune councils that have been established and understood.

6. Government Structures Created in Support of Decentralisation

The purpose of this section is to give an overview of the governmental structures that have
been created in recent years as a result of the government's decentralisation policy,
particularly as it relates to commune councils and their interaction with other levels of
government. This analysis focuses on those structures and lines of communication created
under the LAMC and the related rules and regulations, and the structures created at the
provincial and district level under the “Prakas on Establishment of Structure, Roles and
Responsihilities of the Provincia/Municipa Rural Development Committee of the SEILA
Programme,” (PRDC Prakas). Included are the structures and entities that have been created
a the national, provincial, district, commune and village level under the various legidative

% See also Section 6 on government structures created in support of decentralisation.
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constructs, and those previously existing entities that have new responsibilities in direct
relation to the commune councils.*

This section not only attempts to give the reader an overview and understanding of the
general structures that have been created within a rather complex and confusing set of rules
and regulations, but aso points out areas where there are administrative gaps or conflicts
within the newly created structures. As was previously mentioned, the existing rules and
regulations have been passed in arelatively short time, and the system cannot be expected to
be perfect.

6.1 National Level

The entire government at the nationa level, including the prime minister, the Council of
Ministers, the various ministries and other government entities (such as the Council for the
Development of Cambodia, CDC), are involved in the programme of decentralisation to
varying degrees. This section focuses only on those entities that are directly involved in
implementing the programme or that have been created specifically for this purpose.

6.1.1 National Committee to Support Communes

The NCSC was established, under authorisation found in the commune law, by royal decree.
The NCSC is a multi-ministerial committee, intended to be temporary in nature,”” which is
responsible for policy and legidative development, monitoring, coordination, guidance,
support and enforcement® issues related to commune councils and decentraisation. In
addition, the NCSC is responsible for certifying whether rules and regulations are consi stent
with the commune law and policy of decentralisation, including granting prior authorisation
to any ministry or government institution that intends to delegate power or responsibility to
the commune councils (granting of agency functions).?*

The NCSC is chaired by the minister of interior®, co-chaired by the minister in charge
of the Council of Ministers, and has ministerial level representation from the Ministry of
Economy and Finance, Ministry of Rural Development (MRD), Ministry of Land
Management Urban Planning and Construction, Ministry of Planning (MoP) and Ministry of
Women's and Veterans Affairs (MWVA). Direct hierarchical lines of communication exist
between the NCSC and DOLA, which acts as the secretariat to the NCSC. In addition,
horizontal lines of communication and coordination exist between the NCSC and other
ministries.

Within the NCSC there are five multi-ministerial subcommittees that study, evaluate
and provide reports on their respective subject matters and responsibilities to the NCSC.
Coordination and support to the subcommittees are provided by DOLA as secretariat to the
NCSC. The five subcommittees created are as follows:

Subcommittee of planning and commune socioeconomic devel opment

Subcommittee of commune financial affairs

2L The Council for Administrative Reform is not included in this analysis, since it represents a stand-

alone policy board located within the Council of Ministers that should not be considered as part of a
newly created government structure.

The mandate of the NCSC ends nine months prior to the next commune council elections in 2006.
Ensuring proper implementation and compliance with relevant provisions.

% The legal review function of the NCSC has not been exercised to date. The NCSC has been so
burdened by the process of putting in place the many rules and regulations related to commune
councils and decentralisation that there has been no time to handle this additional duty. This issue
needs to be addressed, since legidation granting agency functions to the communes, such as the
Social Land Concession Sub-decree, are being passed without proper review from the NCSC.

In instances where there are co-ministers of interior, they will both be co-chairs of the NCSC.
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Subcommittee of urbanisation and commune boundaries
Subcommittee of commune structure and functioning
Subcommittee of education, training and capacity building

It should be noted that something will need to be done regarding the limited mandate of
the NCSC prior to the next commune council elections. A permanent body should be created
to take up the ongoing responsibilities of the NCSC, the responsibilities should be delegated
to an aready existing body, such as DOLA, or the mandate of the NCSC should be extended.
Whichever course is taken, the LAMC and the rules and regulations thereunder that are
impacted will need to be amended.

6.1.2 Department of Local Administration

DOLA was established, under authorisation found in the commune law, by prakas issued by
Mol. DOLA acts as an assistant to the Department General of Administration of the Ministry
of Interior on decentraisation and commune administration; in addition, it acts as the
secretariat to the NCSC.

DOLA has been given a laundry list of responsibilities and duties related to the
administration of the commune at the national level and the overall implementation of the
government’s programme of decentralisation. These responsibilities and duties include, but
are not limited to, ensuring implementation of decisions of the NCSC, monitoring and
evaluating both the overall implementation of decentralisation policy and delegated activities
of the commune, supporting and coordinating education, training and capacity-building
activities for the commune, establishing and supporting mechanisms for conflict resolution
related to the commune, maintaining and extending the rules, regulations and guidelines
related to decentralisation, coordinating to prevent any interference into the affairs or
management of the communes etc.

The overall DOLA structure is broken down into six offices with specific roles and
functions as follows:

Office of Administration

Office for Monitoring, Control and Support of the Commune
Office for Education and Capacity Building

Office for Planning, Statistics and Information

Office of Finance

Office for Technical Research

In terms of the lines of communication within the hierarchical structures of the
government, DOLA acts as the primary channel of communication between the Mol/NCSC
and the provincial levels of government®® (which then filters down to the district, commune
and village levels), between Mol/NCSC and other ministries and government agencies on
issues related to the commune and decentralisation, and between Mol/NCSC and international
organisations, civil society (NGOs) and the private sector.

% The Ministry of Interior has created a Provincial Department of Local Administration. These
offices, which are redly just DOLA focal points at the provincial level of government, are
understaffed but augmented by personnel from the Local Administration Units that are authorised
under the prakas on the Delegation of Power to the Provincial/Municipal Governor in Support of
the Commune/Sangkat. The roles and duties of the Local Administrative Units are clarified in the
prakas on the Establishment of Structures, Roles and Responsibilities of the Provincia Rural
Development Committee.
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6.1.3 SEILA Task Force

The SEILA Task Force isthe government entity that has been created, through the Sub-decree
on the Establishment and Operations of the SEILA Task Force, at the national level to offer
structural support to the government’s SEILA programme. Defined broadly, the SEILA
programme’'s primary purpose is to contribute to poverty alleviation through good
governance, institute decentralised systems and strategies to manage sustainable local
development, and act as an aid mobilisation and coordination framework in support of the
government’ s commitment to decentralisation.

The STF sub-decree outlines the primary duties of the STF, including overall
implementation of the SEILA programme, facilitating the discussion and formulation of
government policies related to decentralisation, monitoring and evaluating the effectiveness
of decentralisation policy implementation, and conducting capacity building within
government structures. These duties apply from the national down to the local level as they
relate to the implementation of decentralisation reforms. At the national level, the STF links
horizontally with both the NCSC and DOLA and other relevant ministries. Vertically, the
STF links to the Provincial/Municipal Rural Development Committees (PRDC).

Similar to the NCSC, the STF is a multi-ministerial body made up of the following
members:

1. Minister of Economy and Finance Chairperson
2. Minister of Water Resources and Meteorology Deputy Chairperson
3. Secretary of State, Ministry of Rural Devel opment Deputy Chairperson
4. Secretary of State, Ministry of Planning Member
5. Under-Secretary of State, Ministry of Agriculture, Forestry and

Fisheries Member
6. Under-Secretary of State, Ministry of Women'sand Veterans

Affairs Member

7. Under-Secretary of State, Ministry of Social Affairsand Labour  Member
8. Director-General, Department of General Administration,
Ministry of Interior Member
9. Deputy Secretary General of Council for Administrative Reform  Member
10. Deputy Secretary-General of CDC, Secretary-General of CRDB  Secretary-General

The STF includes a secretariat, located within the compound of the CDC, which
includes two units: the Programme Operations Unit and the Policy Monitoring and Evaluation
Unit. The two units function on an equivalent level as departments within a line ministry and
are essentially responsible for the day-to-day operation and implementation of the SEILA
programme.

It should be noted that the STF, like the NCSC, has the ability to draft sub-decrees for
submission to the CoM and to implement prakas directly. Thisis evident in the fact that the
STF drafted and implemented the “Prakas on the Establishment of Structures, Roles and
Responsibilities of the PRDC of the SEILA Programme” (PRDC Prakas).

6.2 Provincial, District and Commune Level

6.2.1 Background on Structure

It is important to understand that the current governmental structure at the provincial and
district level is essentially in the process of being put in place. The existing legislation
outlining the overarching roles of government at the provincial level, known as the “ Prakas
on the Roles, Responsibilities and Organisational Structure of the Provincial and Municipal
Administrations,” was enacted in 1994, long before the concepts of decentralisation were
adopted by the government. An illustration of just how out of step this existing prakas is with
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the current programme of decentralisation is the fact that it mandates an “office of
centralisation” within its framework.

The ultimate solution to this problem will be the enactment of an organic law on
provincial and district government that will repeal the prakas in question.”” A task force has
been established within Mol to draft this law, and a draft is expected to be released in the
coming year. This law will permanently establish the structures, roles and duties at the
provincial and district levels that will support and tie into the current framework of
decentralisation.

It was recognised by the government that putting this permanent structure in place prior
to the creation of the new commune councils would not make strategic sense, as time was
needed to pilot temporary structures and explore what systems would actually work in support
of the system of decentralisation. The creation of these temporary pilot structures was handled
through the passage of the “Prakas on Delegation of Powers to the Provincial/Municipal
Governors in Support of Commune/Sangkat Councils’ (Governor Prakas, passed by Mol)
and the PRDC Prakas.”®

There tends to be confusion regarding the PRDC Prakas, with some people
misinterpreting the structures created by it as being somehow parallel to other structures in
the government at the provincial and district level. The truth of the matter is that there are
currently no other structures for these to be parallel with, which is precisely why they needed
to be created in the first place. These structures act as a temporary “fix” that is applied
nationwide, the lessons from which will feed directly into national policy on decentralisation
and the drafting of the organic law. Upon passage of the organic law, those employed within
the PRDC structures will most likely move into the newly created structures, and the old
structures will cease to exist. In the meantime, the PRDC and structures crested therein
should be considered as an integral part of the government structure at the provincia and
district level.

6.2.2 Provincial Governor’s Office

The Governor Prakas essentially delegates the monitoring, evaluating, capacity building and
support functions of the NCSC, MOI and DOLA down to the provincial level of government.
There is some confusion caused by the language used for the delegation, as it refers directly
only to the provincial governor. The delegation, which is quite broad and contains many
functions and duties, could not possibly be handled by one person aone, and therefore it
should be understood that the delegation is to the various staff and departments at the
provincial level, with the governor acting as the focal point. Thisis evident from the fact that
the Governor Prakas establishes the Local Administration Unit (LAU), otherwise commonly
known as the Provincial Office of Local Administration,®® within the provincial governor’s

" The constitution explicitly states that provincial and district levels of government shall be governed
in accordance with organic law.

It should be noted that the PRDC Prakas has been rewritten several times, replacing previous
versions, based on lessons learned during the ongoing pilot process, with the most recent version
being enacted in November 2002. This prakas, along with the Governor Prakas, will be replaced by
the organic law on provincia and district government.

The Governor Prakas states that the organisation and functioning of the Local Administration Unit
shall be determined by a separate prakas of the Minister of Interior. This was done through the
inter-ministerial  prakas on commune/sangkat development planning, which uses the term
“Provincial Department of Local Administration,” not the Local Administration Unit terminology.
This causes some confusion because the PRDC Prakas creates an entity caled the Loca
Administration Unit that is under the direct supervision of the Provincial Office of Local
Administration (See section 6.2.4). The POLA terminology is what is commonly used, and is the
term that shall be used throughout this paper. This confusion should be clarified in the enactment of
the organic law, as already mentioned.
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office acting as the secretariat of the governor in implementing the government’s policy of
decentralisation. The delegation of the duties is also carried down to the various management
units created under the PRDC Prakas.*

Another important role of the governor’s office that should be mentioned is that the
provincia treasury handles all of the commune fund receipts from the nationa level and
disbursements to the communes. The provincia treasury, which is technically part of the
MEF, acts as the commune councils' bank and accountant. The basic rules for commune fund
deposits to the provincial treasury, and rules outlining the roles and duties of the provincial
treasury, are outlined within the Sub-decree on the Establishment of the Commune Fund
(Commune Fund Sub-decree) and the PRDC Prakas; additional roles duties and functions of
the provincial treasury are spelled out in the Commune Financial Management System Sub-
Decree mentioned earlier. There is language within the Commune Fund Sub-decree
authorising the commune councils to open an account with a commercial bank for the deposit
of commune funds, but authorisation for this alternative has not been granted by the MEF. At
this time the provincial treasury manages nearly al commune financial activities, including
the collecting and acknowledging receipt of commune revenues (after transfer from the
commune to the provincia treasury), execution of payment orders issued by the commune
chief, management and release of funds, recording transactions in accordance with
government procedures, preparation of monthly, mid-year and annual financia reports, which
are to be checked (in practice, by the commune clerk) and approved by the commune council
(signed by the commune chief), and maintaining the filing system for all commune financial
documents and records. Because of the high level of involvement of the provincial treasury in
commune financial affairs, the decentralisation of financial management can be described as
rather weak at the moment.*

In terms of lines of communication and hierarchy, the provincial governor is the
official link between DOLA and the Mol/NCSC at the nationa level and lower levels of
government at the district, commune and village levels. It should be noted that
communication from lower levels is supposed to be done through the POLA.* There is also
some confusion as to how the provincia governor’s office links to the STF at the national
level. Since the governor is chair of both the PRDC and the executive committee of the
PRDC, the governor links to the STF directly through these structures.

6.2.3 Provincial Rural Development Committee

As previously mentioned, the PRDC Prakas establishes this committee. The primary roles
and functions of the PRDC are related to the provincial planning and support activities
supported by the SEILA programme, though the structures created beneath the PRDC provide
direct support to the commune councils through the provincial and district levels of
government. The PRDC aso provides an important collaboration and coordination role
between the various line ministries and government institutions, the private sector, civil
society and national/international donor agencies as they relate to the planning and
management of development at the provincia level.

The PRDC is composed of the provincial governor, deputy governor, directors of the
departments of Rura Development and Planning, directors from technical departments, and
district chiefs.

%0 See Section 6.2.3

3 Thisis not to suggest that the current level of financial decentralisation is incorrect. The fact of the
matter is that commune councils do not have the capacity at this time to handle these complicated
financial matters.

The Commune Development Planning Prakas states that the POLA shall provide a single interface
to the commune councils for al their contacts with the provincial administration.
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The execution of the annual work plans and budget of the PRDC, or what can be
considered the day-to-day work of the PRDC, is carried out by an executive committee
(ExCom). The ExCom is made up, at a minimum, of the governor, deputy governor, directors
from the departments of Rural Development, Planning, Economy and Finance, Agriculture,
Forestry and Fisheries, Water Resources and Meteorology, Women's and Veterans Affairs, the
director of the provincial treasury, and the chief of the LAU.* The governor, acting as chair of
the ExCom, may appoint any members as permanent members, and can appoint additional
directors from other departments as members in accordance with work requirements.

In order to assist the ExCom in fulfilling its responsibilities in implementing the annual
work plan and budget, the PRDC Prakas establishes four management units that report
directly to the ExCom: the Contract Administration Unit (CAU), the LAU, the Technical
Support Unit (TSU) and the Finance Unit (FU). The existence of these management units
complicates the lines of communication between the commune councils and the governor and
presents a possible conflict of law.** Instead of the POLA being the direct link and focal point
between the commune council and the governor, the existence of these units creates a line of
communication from the commune council to the management units, which then report
directly to the ExCom, thereby completely bypassing the POLA. This is especialy true with
the TSUs, due to their direct involvement with contracting services related to
infrastructure/construction projects. This is probably not a mgjor problem, since the governor
chairs the ExCom, and any issues related to lines of communication and inefficiencies in the
system can be worked out in the devel opment of the organic law.

6.2.3.1 Contract Administration Unit

The CAU is under the direct supervision of the provincial Planning Department and is
responsible for a broad range of duties, including but not limited to assisting in the
preparation of the annual work plans and budgets, monitoring and evaluating the work plans
and budgets, handling al matters related to contract administration at the provincial and
district levels of government (including contractua activities of the various ministerial line
departments), handling personnel matters for the ExCom, and management of structures and
equipment. In terms of how the CAU is directly involved with decentralisation at the
commune level, it is to coordinate with the LAU to ensure consistency between monitoring
and evaluation systems at the commune and provincial levels, and also collaborate with the
LAU in preparation of materias that can be understood by villagers to promote an
understanding of decentralisation principles and local awareness of activities mandated to
commune councils and commune devel opment plans.

6.2.3.2 Loca Administration Unit

The LAU is under the direct supervision of the POLA, and includes in its organisation both
Provincial Facilitation Teams (PFT) and District Facilitation Teams (DFT). The LAU is the
primary body under the ExCom that is directly involved with supporting decentralisation at
the commune level. The LAU has two primary functions: capacity building aimed at the
commune councils and commune clerks, and monitoring, evaluation and data collection on
the activities of the commune councils. The capacity building functions are carried out with
assistance from the PFT and DFT, with one of the stated roles of the LAU being training of
the PFT and DFT (training of trainers), including collaborating with line ministry departments
or other government entities that have competence in specific subjects.®

% |n many areas of the country, the chief of the LAU isthe POLA/DOLA focal point a the provincid level.

¥ geefootnote 28 above.

% An example of this would be where the LAU collaborates with the Department of Economy and
Finance and the provincial treasury to provide training to the PFT and DFT in the procedures of the
commune fund system.
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6.2.3.3 Technical Support Unit

The TSU is under the direct supervision of the provincial Department of Rural Development
and provides technical services to provincial and commune levels of government on matters
related to infrastructure/construction projects, including advice to commune councils on
competitive bidding procedures, procurement of contracts, and monitoring of
construction/infrastructure project implementation. As part of their duties, the TSUs maintain
information on current prices of construction-related goods and services, pre-qualified
contractors who have the right to bid on contracts and other data related to
construction/infrastructure projects.

6.2.3.4 Finance Unit (FU)

The Finance Unit is under the supervision of both the provincial Department of Economy and
Finance and the provincial treasury. The FU is responsible for providing assistance to
provincial and commune levels of government, including the ExCom itself, on all aspects of
proper financial management, including monitoring and evaluation services.

6.2.4 Provincial Olffice of Local Administration

The POLA is essentially the line ministerial office that is directly under DOLA. As already
mentioned, this office is created through grants of authority from both the Governor Prakas
and the Commune Development Planning Prakas. The Commune Development Planning
Prakas states that the POLA is responsible for instructing the communes on what they should
do to comply with the development planning process, and that the POLA shall provide a
single interface for all their contacts with the provincial administration.

The issue of the POLA providing a single interface is backed up with language stating
that before the procurement of any works, goods or services to implement projects, the
commune chief shall seek technical clearance from the relevant provincial departments
through the POLA. However, as aready mentioned, thisis really not the case.

As previously mentioned, the POLA is not an office a al a the moment, but an
appointed focal point for DOLA at the provincia level. Usage of the term “office” has
predictably caused some confusion.

The actual role of the POLA and its interaction and oversight of the LAUs are unclear.
How the system is implemented through lines of communication is handled differently from
province to province, but the system seems to work. The lack of clarity in relation to these
different entities will be handled through the drafting of the organic law, so no short-term fix
within the current body of legislation is necessary at the moment.

6.2.5 District Level of Government

The roles and functions of the district level of government, including the roles and functions
of the district chief, are not well defined, as explained in section 2. The various line
ministries have district level offices, with the district chief playing a coordinating role. The
district chief and the line ministry district offices largely operate based on direct instruction
from the province, with little autonomous authority.

Traditionally, the district chiefs exercised quite a bit of control over the commune
councils, with the district chief presiding over al commune council meetings, according to
law. How much influence the district chief continues to have is uncertain. It is probably more
likely that the district chiefs now act largely, in addition to their coordination role, as conduits

% The terms district chief and district governor are used interchangeably. In this paper, the term
district chief will be used.
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of information from the commune level to the provincia level, as many district chiefs often
bring all the commune chiefs together for weekly meetings.

The roles and functions of the district level of government should be clarified when the
organic law is enacted.

6.2.6 Commune Level of Government

The newly elected commune councils and the structures therein represent the current system
at the commune level. At this time the structure is rather straightforward and uncomplicated,
but it will develop over time as commune chiefs create various administrative committees,
agency functions are delegated to commune councils by the various line ministries, and
additional staff are hired to carry out added responsibilities.

Currently the commune council is made up of five to 11 members, based on
demographics and geography. The commune council is headed by a commune chief, who
handles many of the day-to-day administrative tasks, such as preparation of the commune
development plans, appointing administrative committees, advising the rest of the council on
a variety of matters, and supervising the commune clerk. Commune councils may delegate
specific duties to the chief, except for the following: adoption of commune budget plans, the
imposition of rates for local fiscal taxes, non-fiscal taxes and various service charges, the
voting to adopt internal rules and regulations and resolutions of the commune, the adoption of
commune development plans and other matters determined by the Mol.

Beneath the commune chief are the first and second deputy chiefs, who act as assistants
to the chief. The first deputy assists the commune chief on financial and economic matters,
while the second deputy is responsible for assisting the chief on matters of administration,
social affairs, public services and public orders.

As aready mentioned, the current rules and regulations mandate that the commune
chief establish a planning and budgeting committee, which is responsible for assisting the
chief in creating and implementing the commune development plan, investment plan and
annual budget. The planning and budgeting committee is chaired by the commune chief and
includes as members three other councillors, two village authority representatives chosen by
the commune council, two to four citizens from the commune chosen by the commune chief,
and the commune clerk, who acts as secretary.

In addition to the planning and budgeting committee, the Sub-decree on Commune
Financial Management System mandates the creation of a procurement committee. This
committee is made up of the commune chief or hisher delegate as chairperson, two other
councillors as members, the commune clerk as secretary and any other individuals invited by
the chairperson as observers. The commune chief currently has authority to create additional
committees and subcommittees based on recognised needs of the commune, but there
currently are no guidelines on how exactly these should be set up.

In support of the commune council is a commune clerk appointed by the Mol. The
commune clerk primarily acts as a secretary to the council and has no decision-making or
disciplinary authority over it. The commune clerk is responsible for informing the commune
councils on requirements under the law, and so acts in a way as in-house counsel. The clerk
handles all incoming and outgoing correspondence, assuring that incoming is properly
received and understood, and that outgoing correspondence and documents are properly
formatted, accurate and legally correct.® Another aspect related to lines of communication is

3" |t is reasonably foreseeable that some committees may in the future be required by law in addition
to the currently mandated planning and budgeting committee.

% Protocol is very important in Cambodia. DOLA is currently drafting detailed guidelines on the
proper format of correspondence from commune councils to other entities such as district and
provincia governors.
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that the commune clerk can communicate directly with the Mol at the nationa level,
including on issues of importance to the commune. Many have criticised the fact that the
councils are locked into a system of line communication that overly respects hierarchy, such
that the commune council can communicate with the national level only through the
provincial governor’s office. The commune clerks, with their ability to report directly to the
Mol if requested to do so by the council, offer ameans for getting around this.*

In addition to the entities at the commune level that have already been mentioned, there
is dso mandated in the Sub-decree on Decentralisation of Power, Roles and Duties to
Commune Councils that the commune council appoint one woman councillor to be in charge
of women’'s and children’s affairs. If there is no woman councillor, then a woman from the
commune will be appointed as an assistant to the councillor in charge of women's and
children’s affairs.

Commune councils can work together and make joint agreements with other commune
councils, though the prakas that outlines the roles and responsibilities of councils working
together has yet to be promulgated. A policy study on this issue is currently being conducted
by UNDP.

6.2.7 Village Level of Government

Since the congtitution does not recognise the village as a level of government, village
structures are merely an administrative arm of the commune. If villages in Cambodia were
ever to be given actual executive and legidative authority such that they became autonomous
units of government, as has been done with commune councils, the constitution would need to
be amended.

The current body of rules and regulations authorises commune councils to appoint a
village chief, who acts as the main conduit of information and communication between the
council, including council committees, and the village. The village chief appoints a deputy
village chief and a village assistant. According to Article 26 of the Sub-decree on
Decentralisation of Powers, Roles and Duties to the Commune Councils, at least one of the
three must be available to meet with villagers once aweek in a designated meeting place.®

At thistime, the rules related to the procedures for selection of village chiefs, the taking
of office, the changing of village chiefs and appointment of assistants to village chiefs, along
with the rules related to the working procedure and duties of the village chiefs, have yet to be
promulgated.

Another structure that exists in some, but not al, villages is the Village Development
Committee (VDC). The VDCs tend to be project-based entities that function with varying
degrees of effectiveness. This structure could be replaced by the rules mentioned above, so
that commune councils can have effective administrative structures at the village level that fit
well within their overall roles, duties and functions; this issue should be thoroughly examined
by the government prior to implementation of said legidlation.

7. Roles, Duties and Functions of Commune Councils

The LAMC and Sub-decree on Decentraisation of Roles, Duties and Functions to the
Commune outline very broad and general duties of the commune councils. The LAMC
defines their duties as follows: ™

¥ See Article 5, Prakas on Delegation of Roles, Duties and Rights of the Commune Clerk.

% Since the relevant prakas has yet to be enacted, it cannot reasonably be expected that such a
provision would be enforced.

*' Article 43 of the LAMC.
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1. Maintain security and public order.

2. Arrange necessary public services and be responsible for the good functioning of
these affairs.

Encourage the creation of contentment and well-being of the citizens.

Promote social and economic development and upgrade the living standards of the
citizens.

5. Protect and conserve the environment, natural resources and national cultural
heritage.

6. Encourage mutual understanding and tolerance among citizens.
7. Perform general affairsto meet the needs of citizens.

The roles, duties and functions sub-decree, which is supposed to add detail and
definition to the above duties but does little to provide clarity, reiterates the language and
adds the following:

1. Promote and facilitate the development of the commune by invoking assistance
and mobilising capacities.

2. Promote and coordinate the process of democracy in the commune.

These very broad grants of authority, which are difficult for commune councils to
comprehend, provide an umbrella under which detail can be added over time. As stated in
Article 63 of the sub-decree, “A commune shall have authority to choose and implement any
activities that are within the scope of these general functions and within the scope of available
resources.”

In the meantime, specific functions that the commune councils do recognise and
understand have been given to, or have been traditionally handled by, the commune. These
include the preparation, adoption and implementation of the commune development and
investment plans, civil and vital registration duties,** voter registration,”® informal land
dispute resolution,** maintenance of records, provision of necessary information (notice) at
the commune and village leve, representation of community needs and mobilisation of
community support.

The lack of key rules and regulations currently hinders the ability of commune councils
to recognise the full extent of their potentia roles, such as those related to the drafting of
commune deika, and thereby controlling affairs within the commune boundary.* In addition,
further capacity building will assist the communes in realising their full potential, but this will
take time. Commune councillors are accustomed to taking direction from above in both
cultural and politically historical terms, and change cannot be expected to take place
overnight. As is commonly stated in Cambodia, “muoy, muoy” or “step by step,” which
essentially means al things in due time. If too much is expected from commune councils in
too short atime, the system of decentralisation could very well fail.

42

As outlined in the Sub-decree on Civil/Vita Registration. It should be noted that very few
registrations have actually been made, and that commune chiefs feel that this function is beneath
them. A solution would be to provide the necessary resources so that the commune councils could
hire a staff person to handle this task.

The National Election Commission has delegated to commune councils the task of updating voter
lists, though no additional funding was allocated for this.

The Cadastral Commission sub-decree states that representatives of commune authorities should be
invited as ad hoc members of the district level commissions that are responsible for handling land
disputes surrounding unregistered immovable property. It is unclear what this role will be in the
future.

** " In some areas communes are already drafting and implementing deika.
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8. Commentary on Current Decentralisation Rules and Regulations

As previously mentioned, the body of rules and regulations enacted in relation to
decentralisation is large and can be difficult to understand, especially for those who have no
legal training. In addition, the drafting is not always precise and is generaly not up to the
standards of more developed countries.”® This being said, it isimportant to note that for those
who are actualy implementing the rules and regulations, there are few reports of stumbling
blocks that are a direct result of problemsin the legislation. Thisis most likely due to the fact
that legislation in Cambodia tends to be implemented through prakas. To put it quite smply,
the current body of rules and regulations can be implemented. The problems that are reported
overwhelmingly relate to the critical rules and regulations that are currently missing. There
are some major issues that have been identified within the enacted rules and regulations, as
will be discussed in section 8.2 below.

What should be guarded against are calls for wholesale redrafting of the body of rules
and regulations already enacted due to issues surrounding problems in the drafting. Such an
exercise would consume valuable resources that could be better spent elsewhere, and there is
no guarantee that the system put in place to replace that which has already been drafted would
be any better; in fact, it could be worse.

There could be a need to amend the rules and regulations due to decisions on whether
the NCSC’'s mandate will be extended or its roles and duties will be transferred to a
permanent government institution. The passage of other laws could require amendments as
well, such as passage of an organic law on provincial and district government. If the LAMC
needs to be amended, which would require the lengthy legidative process outlined in section
5.1, then the effort should be made to streamline the related body of rules and regulations
thereunder at the same time to ensure consistency and clarity, in addition to incorporating any
lessons learned. Such aredrafting and enactment process would be likely in 2006, prior to the
next commune elections in 2007.

8.1 Problems with Legal Interpretation

One of the problems with interpretation of the rules and regulations currently in existence is
that different legal experts can come up with different interpretations depending on the
conclusion they are trying to reach. Thisis the role of lawyers and advocates the world over.
In the context of Cambodia, it is a commonly accepted principle that the government entity
with the competence over a specific subject matter is generally the party responsible for
interpreting the meaning of the rules and regulations within that subject matter. For example,
the MLMUPC would state that the only entity that can interpret the meaning of the Land Law
is the MLMUPC. Likewise, the Mol would argue that rules and regulations related to the
commune councils should be interpreted by the Mol. This can get complicated, since the
MEF will argue that interpretation of provisions related to commune finance is its
responsibility, etc.

Ultimately, if there is a conflict over the interpretation of the rules and regulations, it
should be the role of the judiciary and the courts to be the final arbiter of the meaning and
intent. Unfortunately, the judicial branch is quite weak, and there is no clear mechanism in
Cambodia for administrative appeals where such questions of interpretation can be handled.”’

Currently, the interpretation and implementation of the rules and regulations in
Cambodiais more a question of political will than anything else. No matter how well a set of
rules and regulations are drafted, there is no guarantee that they will be implemented as

¢ The rules and regulations that have been passed are consistent with the quality of drafting usually
found in Cambodia.
4" Judicial reform asit relates to decentralisation is further explored in section 11 below.
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written. Government bureaucrats are left to interpret and implement the law based on
directives and support from their superiors.

8.2 Major Issues Identified

Several major issues can be identified within the current body of rules and regulations at this
time.® Some of these are not currently affecting implementation, but could cause real
problems in the future. Others, which normally would not be spotted during a review of the
rules and regulations, are appearing during the implementation due to interpretations that no
one involved in the drafting process could have foreseen.

The first noticeable issue relates to discipline or remova of commune councillors or
entire councils. This is a situation that has not occurred, but it could be a problem in the
future, especialy if issues surrounding control of political power are at stake and where the
councils end up becoming pawns in much larger national struggles.

Article 16 of the LAMC states that councillors may lose membership of the council if
they lose their professional aptitude as certified by competent ministries or government
institutions,” they contravene the internal rules and regulations of the commune council or
the entire council is dissolved. Article 58 states that the Minister of Interior shall dissolve a
commune council immediately if it conducts activities against the constitution or policies of
the government. Article 84 states that commune councillors may be disciplined if they fail to
comply with provisions of the LAMC, and if they fail to comply after being disciplined, the
commune council may, upon an absolute majority vote in favour, remove said councillor.
Chapter 4 of the Sub-decree on Decentralisation of Powers, Roles and Duties to Commune
Councils, covering disciplinary action and dismissal of councillors, does little to clarify
standards for dismissal or dissolution. Article 24 of the Governor Prakas establishes that the
provincial governor has to report to the Mol when commune councils are failing to comply
with the LAMC or are acting against the constitution or policies of the government, which
could then lead to the minister deciding to dissolve the council.

The problem with these provisions is that the standards are not clear. What constitutes
loss of professional aptitude? What would be considered an act against the constitution or
policies of the government? In addition, there are no provisions for councillors or councils to
challenge such decisions administratively or appeal such decisions to the courts. Nor are there
any provisons whereby the citizens of the commune could challenge the decisions
administratively or appeal to the courts™ It is not difficult to see how the dismissal and
dissolution provisions could potentially be abused, though the likelihood of this ever
happening is purely speculative.

There is also a problem with the rigid respect for hierarchy when it comes to lines of
communication.> Any communication from the commune councils to the Mol or other
national entities has to go through the provincial governor’s office. If the communication has
to do with a complaint about the provincial governor’'s office, this could cause an obvious
problem. Article 5 of the commune clerk prakas does state that the commune clerk may

8 Problems related to structures created in support of decentralisation have already been covered in

section 6 and will not be repeated here.

There is no standard within the LAMC or subordinate rules and regulations for loss of professional
aptitude.

Article 39 of the congtitution does state, “Khmer citizens shall have the right to denounce, make
complaints or file claims against any breach of the law by state and social organs or by members of
such organs committed during the course of their duties,” with the settlement of complaints and
claims being in the competence of the courts. Unfortunately, the law is so vague in these provisions
that it would be difficult to make the case that the law was breached.

This is an oft-cited problem; it illustrates the point earlier made that different commentators can
reach different conclusions when interpreting the law.
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report directly to the Ministry of Interior on matters of concern to the commune or commune
council if requested to do so by the council; this provision could provide the means of
bypassing the requirements that all communications are to be channelled through the
provincial governor's office. In addition, informal channels of communication aways exist
that could overcome any rigid protocols respecting government hierarchy.

A rather serious prablem in the rules and regulations relating to commune finances is
just now coming to light. Chapter 7 of the LAMC related to commune finances spells out very
general provisions, with stipulations that the details are to be filled in by sub-decree. Article 3
of the Commune Fund Sub-decree states that any monies not transferred to communes in a
given year shall be carried over to a subsequent year. Articles 22 and 23 of the Commune
Financial Management System Sub-decree state that any unused development funds at the
end of afiscal year shall be placed by the provincial treasury into a reserve fund account, the
monies of which can be used only to fund capital expenditures in subsequent years. The
reason for the carry-over of capital expenditure or development funds is that the commune
councils are working with three-year rolling investment plans, and therefore they need
flexibility in spending capital funds that come from the national budget. Unfortunately, the
MEF is not recognising the language in the sub-decrees which support this system, stating
that the Organic Budget Law of 2000 states that any unused funds must be returned to the
national treasury at the end of the fiscal year. This is a situation in which the bureaucrats
within a ministry are interpreting the law in a manner that does not support the system of
decentralisation. How can commune councils possibly draft and implement three-year rolling
investment plans if funds for investment are available only for the year that they are
transferred to the provincia treasury, especially considering the fact that planning,
procurement and contract administration issues do not aways fit within a yearly budget?
There are two possible solutions to this problem: 1) the language in the LAMC on this point is
made stronger, so the issue of language in a sub-decree vs. language in alaw is taken care of;
2) true political commitment from the government to the decentralisation process leads to a
different interpretation of the rules and regulations by the bureaucrats within the MEF.

This last issue shows that the real problems within the law that impact upon
implementation may not be spotted right away and that only with time will they be discovered
and need to be addressed.

8.3 Critical Rules and Regulations Currently Missing

Though there is along list of rules and regulations that will need to be enacted in support of
decentralisation,” the following is an identification of the most important legal documents.
Policy documents are included since they should be linked to the proper drafting of rules and
regulations.

There are several magjor steps that have to take place in the development of the system
of decentralisation. The first is the development of a clear policy document related to
commune council governance that would be used to clarify the duties, roles and
responsibilities of the various actors from the nationa down to the village level of
government. This document could then be used to amend or redraft existing legislation and
aso used for interpretation purposes.® Inextricably linked to this policy document
development is the development of a clear policy document for the drafting of the organic
law. The structures, duties, roles and responsibilities that will be crafted for the provincial and
district levels of government will impact upon the body of rules and regulations aready put in
place in support of the commune councils. This is why the two policy documents must be
drafted in conjunction with one another. The organic law will need to be drafted in
conjunction with the inevitable redrafting of the LAMC and the body of rules and regulations

2 See Annex B, which includes a list of rules and regul ations yet to be passed.
%3 See section 4 on policy development.
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that fall thereunder. This is a massive task that will take careful coordination among the
various powers and stakeholders.

At this time the government is planning that a policy for the organic law will be drafted
and adopted by the first half of 2005, with the actual law being drafted and enacted in 2006,
before the next commune council elections.® Thereis currently no plan to draft a clear policy
on what will be done with the current body of law related to the administration of the
commune councils. It may make sense simply to combine the two policy documents, since the
issues are so closely interrelated, and then draft a single organic law that incorporates the
LAMC. Attention must be given to thisissue.

There are other issues that need to be addressed when considering what critical rules
and regulations are currently missing. One issue is the lack of alaw on the determination of
types, rates and procedures for the collection of revenues from fiscal taxes, non-fiscal taxes
and service charges for commune councils.® By all accounts, the drafting of this law will not
take place for some time (two to three years), so interim structures could be put in place. One
of the major concerns related to this is the issue of fiscal harmonisation at all levels of
government: what revenues do the communes, provinces and line ministries gather, as
opposed to the national treasury? How are the various revenues shared, disbursed and
properly accounted for? How decentralised is the decision-making authority with regards to
the use of these funds?

An issue that can more easily be handled in the near term is the drafting of a prakas on
the formalities and procedures for selection, taking office and changing of the village chiefs,
appointment of assistants to village chiefs, and the working procedures and duties of the
village chiefs. These rules and regulations can greatly enhance the ability of villagers to
understand the role of the commune councils and have their concerns addressed at the
commune level. In addition, these rules will clear up the legal ambiguity surrounding the
Village Development Committees that existsin some areas.

Ancther important issue that must be addressed, and which will be explored in detail in
section 10.1.1, is enactment of a sub-decree on administrative fees for commune councils
carrying out delegated agency functions from the various line ministries, as required in
Article 76 of the LAMC.

Other issues that can be addressed in the near term are the need for guidelines on
commune councils hiring staff as needed, drafting of commune deika, creation of committees
to assist in carrying out the commune council’s duties, and the roles and responsibilities of
multiple communes working together. These are al relatively straightforward legal
documents that currently carry a high level of need within the realm of commune
administration, and there is no reason why they should not be drafted and enacted within the
next year.

8.4 Review of Rules and Regulations of the NCSC

According to Article 88 of the LAMC, it is the responsibility of the NCSC to check the
consistency and cohesiveness of all legal documents issued by the government. Articles 4 and
7 of the NCSC royal decree clarify and expand the scope of work further by providing that the
NCSC is to ensure inter-ministerial consultations to review common issues for achieving
cooperative agreements and responsibilities of the various ministries as related to
decentralisation, consider and share opinions on the body of existing rules and regulations for

A task force has been created within the Mol for drafting the policy on the organic law and the law
itself. Unfortunately, it appears that the Council for Administrative Reform is simultaneously
drafting a policy on the organic law. There needs to be coordination between these two
simultaneous efforts.

* Required under Article 74 of the Commune Administration Law.
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amendment or adjustment so they are consistent with the government’s policy on
decentralisation, share opinions on draft rules and regulations that impact on the affairs of the
commune councils, assist in determining the relationships between the government,
provincial, district and commune levels of government and propose additional rules and
regulationsin compliance with the proceduresin force.®

The authority vested in the NCSC on legal mattersis very broad, but the provisions do
not outline in clear terms the procedures and obligations of related government institutions to
follow NCSC directives. Article 12 of the NCSC royal decree states that the NCSC may
invite ministers and directors of government institutions to its meetings for consultation and
collaboration. This provision, along with others, makes the NCSC aleading strategic body for
providing consultative and facilitation forums for arriving at agreements and consensus on
legal issues, but mechanisms for resolving conflicts when they arise do not exist.

In addition to the NCSC royal decree, the Sub-decree on the Decentralisation of Power,
Roles and Functions to the Commune Councils also speaks to the authority of the NCSC.
Article 55 states, “A ministry or institution of the royal government that intends to delegate
any power or responsibility ... to acommune council shall obtain prior authorisation from the
NCSC.” This function of the NCSC is not being fulfilled. In addition, the actual authority or
ability of the NCSC to force changes in rules and regulations that are drafted or enacted is
guestionable.

The NCSC has simply not been fulfilling its role as it relates to the systematic review
of rules and regulations related to decentralisation and the commune councils. This is due to
the focus on other priority issues by the NCSC. There are also rea concerns that the NCSC
does not possess the capacity to carry out its comprehensive review function.

Ultimately the role of a permanent governmental entity that has a mandate to ensure
consistency of rules and regulation will need to be created, most likely within the Ministry of
Justice. Until that time, the NCSC should ensure that its mandated duties are met. Since the
review of rules and regulations will continue to be a need beyond the current legislated
mandate of the NCSC, provisions must be made either to extend the mandate of the NCSC or
to place this responsibility with a more permanent entity. Whatever the outcome, it is likely
that some provisions within the current rules and regulations will have to be amended in order
to address the issue of the NCSC'’ s continued existence or lack thereof.

9. Commune Boundary Re-Demarcation

The current commune boundaries are historical in nature and were recognised and put into
place prior to passage of the LAMC. There is a problem in that some communes are simply
too small to function properly as semi-autonomous governance units; thus it was recognised
that commune boundaries would need to be re-demarcated. There are two relevant articles
within the LAMC that speak to the issue of commune boundary re-demarcation. Article 6
states, “ The establishment, disestablishment and change of commune boundaries and names
shall be determined by sub-decree following the proposal of the minister of interior, in cases
that do not affect the boundaries of the relevant provinces/municipalities. In cases that do
affect the boundaries of the relevant provincesmunicipalities, the establishment,
disestablishment and change of commune/sangkat boundaries and names shall be determined
by aroyal decree following the proposal of the prime minister based on the proposal of the

% Article 73 of the Sub-decree on the Decentralisation of Powers, Roles and Duties to the Communes
states, “During its mandate, the NCSC shall be responsible for coordination with ministries or
ingtitutions of the Royal Government of Cambodia to define and divide specific duties between
central, provincial and district levels of administration and the commune.” This provision and the
language in the NCSC royal decree indicate that the NCSC has a role to play in deconcentration
policy development.

33



Law Harmonisation in Relation to the Decentralisation Process in Cambodia Working Paper 31

minister of interior.” At this time there have been no boundary changes, so no sub-decrees or
royal decrees on this matter have been necessary.

Article 8 of the LAMC states that in cases where “the establishment, disestablishment
or change of the boundary of a commune causes a change in the number of elected commune
councillors, such establishment, disestablishment or change of the boundary of that commune
shall take effect at the election of commune/sangkat council for the next mandate.” The
purpose of this provision is to ensure that there is no interference in existing mandates of
elected commune councils.

One of the mandated duties of the NCSC is to “research and redefine commune
boundaries...”> The Decision on Establishment of Subcommittees under the NCSC creates
the Subcommittee on Urbanisation and Commune Boundaries. The duties of this multi-
ministerial subcommittee include studying and reviewing the boundaries of all communes and
giving comments on the adjustment of commune boundaries in order to create the possibility
of effective and stable development planning. > This subcommittee has met only twice so far.

At this time the subcommittee has managed only to draft a three-page note on what
process will be used to design studies and prepare criteria for the redistricting. No studies
have actually been conducted and no criteria created, so in very practica terms nothing
substantive has been done. There is agreement that the current mandate of the commune
councils will not be interfered with, in compliance with the provisions in the LAMC, and that
the ultimate goal is to have the redistricting of communes in place prior to the next election.
Thisis apolitically charged issue, so how it will proceed is difficult to determine; the current
rules and regulations do not give any guidance.

10. Deconcentration

Thereis very little legal analysis of deconcentration that can be done at this time. Thereis no
clear government policy guiding deconcentration at this point, and the single piece of
legidation that will ultimately have the greatest impact on deconcentration, the organic law
on provincial and district government, has yet to be drafted. That being said, some genera
comments can be made on the current situation and how legislation that has been, will or may
be passed could have an impact on the existing body of rules and regulations related to
decentralisation.

Deconcentration in Cambodia can be broken down into two components:
deconcentration within the various line ministries, including the delegation of agency
functions from the ministry to the commune, and deconcentration from the central/national
level of government to provincial and district levels of government.

10.1 Line Ministry Deconcentration

Since there is no clear policy or law guiding deconcentration within the line ministries at this
time, deconcentration within the separate ministries is wholly dependent on the commitment
of those controlling the ministries. The various ministries can be characterised as being quite
insular and separate from one another, with very little cooperation and coordination between
them due to efforts to maintain power and control over financial resources. Capacity within
the line ministries in the sub-national level offices (provincial and district) is generally quite
low. Delegation to these lower levels tends to be related to the performance of tasks and
duties as directed and controlled from the national level, without assumption of any decision-
making authority over them or control over related budgets; this is admittedly a very weak
form of deconcentration.

" NCSC royal decree, Article 4, point 7.
%8 Decision on NCSC Subcommittees, Article 4.
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One legal issue that will create problems over time as deconcentration evolves within
the line ministries is that there are often instances of jurisdictional overlap between the
ministries. These overlaps can have impacts at the national, provincial, district and ultimately
commune levels of government, creating uncertainty and inefficiency within the realm of
service delivery and local planning. One clear example of this jurisdictional overlap can be
seen in the sub-decrees that outline the organisation and functions of the ministries of Water
Resources and Meteorology (MOWRAM) and Industry, Mines and Energy (MIME).

Article 3 of the MIME sub-decree states that its duties and obligations include research
on the distribution networks of hydropower and estimates of its potential in order to develop
electrical power production projects, and the preparation and implementation of sanitary
water distribution systemsin municipalities and urban areas. Article 3 of the MOWRAM sub-
decree states that its obligations and duties include the preparation of plans for the
exploitation, development and conservation of water resources to serve the national economy
and living standards in rural and urban areas. In addition, Article 11 states that the
Department of Water Resources Management and Conservation within MOWRAM is
responsible for preparing and carrying out strategic plans in order to serve multi-purpose
development, including hydropower, flood control and irrigation, except that the projects
serving hydropower production should have first priority. MIME and MOWRAM have
overlapping jurisdiction over potable water supply and hydropower production issues. This
has already become a problem in the municipality of Sihanoukville, where the Kbal Chhay
watershed project is having difficulties in determining which ministry is responsible for issues
surrounding the development of a water reservoir and treatment system that will provide the
municipality with potable water suppliesin the future.

Over time these jurisdictiona overlaps of the various line ministries will need to be
addressed. The government has shown that it has the ability to deal with these overlaps
legidatively when the opportunity arises. The recently passed Forestry Law removed a
jurisdictional overlap between the Ministry of Agriculture, Forestry and Fisheries (MAFF)
and MIME. Article 107 of the Forestry Law states, “All sawmills, forest products and by-
product processing facilities that have been established and operate under prakas of MIME
shall be transferred to the jurisdiction of MAFF.” These overlaps could also potentialy be
cleared up within the Council of Ministers through amendments to the various ministerial
roles and functions sub-decrees.

Coordination, cooperation and control between line ministerial departments at the
provincial and district levels could potentially be effectively handled by the provincial
governor and his office, though it would require a clear delegation of authority that is binding
and respected by the various line ministries; this issue will be more fully explored in Section
10.2 on provincial and district deconcentration.

Ancther serious issue that must be recognised and addressed is the delegation of
agency functions from the various line ministries to the commune councils. Major concerns
are appropriate funding to the councils for carrying out the functions, the capacity of councils
to carry out the delegated functions and proper integration of the rules and regulations
granting the functions with existing rules and regul ations.

10.1.1 Granting of Agency Functions to Commune Councils

The LAMC directly addresses the granting of agency functions by the state or line ministries
to commune councils. Article 42 of the LAMC states that the commune has “the role of an
agent representing the state under the appointment or delegation of power by the state
authority.” Article 44 further clarifies this issue by stating that the state authority, or line
ministry, “may delegate powers to the commune, together with increasing its capacity and
providing it the means, materials and funds for implementation.” What isimportant to notein
these provisions is the fact that delegations of authority, if they are actually made, must be
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accompanied by the necessary capacity building and budget alocation to carry out the
delegation properly. Furthermore, Article 55 of the Sub-decree on Decentralisation of Powers,
Roles and Duties to Commune Councils states, “A ministry or an institution of the
government that intends to delegate any power or responsibility ... to a commune council
shall obtain prior authorisation from the NCSC.”

Article 76 of the LAMC addresses the issue of budget alocations for carrying out
agency functions by stating that the communes are entitled to fees for carrying out agency
functions that are supplementary to the normal revenues of the commune from the national
budget. It is the responsibility of the government or relevant ministry to provide for the
appropriate fees for performing the agency function, and if the function is permanently
delegated to the commune, then the government shall ensure that long-term financial
resources are available to support the delegation to the commune. The detailed rules relating
to the provision of these fees to the communes are to be implemented by sub-decree, though
this has yet to be drafted.

So far there has been little delegating of agency functions to the commune councils.
The prime exception to this is the enactment of the Socia Land Concession Sub-decree,
which includes a major delegation of agency function from the MLMUPC to the commune
councils, and which also illustrates some of the problems within the current system.® This
sub-decree sets up a system of local socia land concession programmes in which the
commune council is responsible for initiating the process, creating the social land concession
plan, implementing the plan and reviewing the plan annually. In preparation of the plan, the
council must identify available land to be utilised and describe exactly how it will be used,
what infrastructure will be necessary or is already available to implement the plan properly,
identify the target recipients of land under the plan (the application and selection process for
land recipients is completed by the commune council before submitting the plan for approval
to the provincial/municipal land use allocation committee), detail the procedures used in
identifying the target land recipients, outline the plans and conditions for the allocation and
occupation of the land, conduct an environmental and social impact assessment, and fulfil any
other requirements determined by a National Social Land Concession Committee.®

Without going into too much detail, it is clear that thisis a very complicated process,
which will require significant resources of time, money and capacity. There are also potential
issues with regard to how the planning and approval process in the Social Land Concession
Sub-decree links to the commune development planning process. The sub-decree does not
speak to the issues of agency fees or capacity building, and the NCSC has not reviewed this
sub-decree to seeif it is compatible with existing rules and regulations.”*

If multiple line ministries began to grant substantial agency functions to the commune
councils, there could be serious breakdowns in the system due to lack of capacity, lack of
funds and poor integration or conflict with existing rules and regulations. The NCSC and Mol
need to review these delegations carefully, and the sub-decree on agency fees needs to be
implemented.

* The sub-decree essentially sets up a mechanism whereby the government may gratuitously grant

“state private land” to eligible heads of poor families that, depending on circumstances, are in need
of the land for residential or family farming purposes. The social land concessions initially carry
only a grant of use and occupancy, though this may convert to a right of ownership with title if
defined criteria within the programme are followed by recipients for five years.

Article 9, Social Land Concession Sub-decree.

See section 8.4 on review of rules and regulations by the NCSC.
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10.2 Provincial and District Deconcentration

As previously mentioned, the organic law on provincial and district levels of government has
yet to be drafted. In the absence of this important piece of legislation, temporary structures
have been created to support concepts of deconcentration and decentralisation such as the
Governor Prakas and the PRDC Prakas.

Other than the two legidative documents just mentioned, the legal framework that
controls activities at the provincial and district level is somewhat limited and out of date. The
key rules and regulations currently in existence include the Prakas on the Roles,
Responsibilities and Organisational Structure of the Provincid and Municipal
Administrations, enacted in 1994, and the 1998 Law on Provincial/Municipal Finances and
Property (Provincial Budget Law).

At this point in time there is some confusion within the policy bodies as to who isin
charge of drafting the government policy on deconcentration and the organic law. The CAR
seems to fed that thisis its responsibility, but at the same time the Mol has established a task
force for creating a policy document that is currently consulting with the provinces and plans
to have a policy document in place in 2004, drafting of the organic law completed in 2005
and enactment of the law in 2006, before the next commune electionsin early 2007.

At this time there is much discussion within the government about the role of the
provincial government in deconcentration and horizontal coordination of the line ministries.
Though it is likely that some form of multi-ministerial coordinating body headed by the
governor will be created, similar to the current PRDC ExCom, how much actual control and
decision-making authority will be granted to the governor cannot be predicted at this point.
Final decisions on thiswill depend on the political will and commitment to deconcentration of
the government. What is clear is that the passage of the organic law will impact upon the
existing rules and regulations related to decentralisation, and there need to be careful
consideration and coordination of this process.

The organic law will have to be drafted in conjunction with the repeal, amendment and
passage of other rules and regulations. For example, the organic law will have to take into
account financial structures at the provincial and district levels, so the 1998 Provincial Budget
Law will need to be reworked, and the law on types, rates and procedures for the collection of
fiscal taxes, non-fiscal taxes and service charges for commune councils will have to be
drafted in such a way that it does not conflict with these other pieces of legislation. The
current Governor Prakas in support of the communes will need to be integrated into the
organic law, as will the PRDC Prakas.®* In addition, the LAMC and the rules and regulations
thereunder will have to be amended to reflect changes in government structures at the
provincial and district levels as a result of the enactment of the organic law, but these
amendments must be done simultaneously with the drafting and enactment of the organic law.

If the organic law is to be drafted in 2005 and sent to the National Assembly for
passage in 2006, then the other rules and regulations must be amended at the same time, so
that a cohesive body of rules and regulations are in place for implementation at the beginning
of the next mandate of the commune councils in 2007. This means that there will be a large
amount of work ahead for the Council of Ministers (reviewing and adopting laws or
amendments to laws prior to their submission to the National Assembly, plus reviewing and
adopting new sub-decrees and amending existing sub-decrees), the National Assembly, and
the various line ministries involved.* If this process of drafting and amending is not properly
coordinated and carried out, there could be some major problems of legidlative conflict and

62 Both of these prakas would cease to exist once the organic law is enacted.
8 Refer to section 5.1, which gives an overview of the lengthy processes involved in enactment of
laws and sub-decrees.
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incompatibility, leading to confusion and difficulties in implementation during the next
mandate. The seriousness of this issue and the amount of effort that will need to go into this
process cannot be emphasised enough.

11. Judicial Reform as it Relates to Decentralisation

The judicia branch of government is seen as the weakest of the three in Cambodia. The
capacity of the court system isvery low; thereis very little trust among the population that the
courts can properly address their concerns; the separation of powers between the judicial
branch and the executive is lacking; the level of corruption in the judicial system is reported
as being high, etc. The government has committed to strengthening the judicial branch, and
has made an important first step by adopting a Legal and Judicial Reform Policy in 2003. The
policy outlines seven broad strategic objectives:

1. improved protection of personal rights and freedoms;
modernisation of the legidlative framework;

better accessto legal and judicial information;
enhanced quality of legal processes and related services,

strengthening of judicial services, i.e. the judicial power and prosecutorial services,
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introduction of alternative dispute resolution methods;
7. strengthening of legal and judicia institutionsto fulfil their mandates.

There are three areas of judicial reform that can have the greatest impact on
decentralisation: providing access to legal information, providing clear means for commune
councils and citizens within communes to appeal administrative decisions, and the creation of
a proper mechanism whereby rules and regulations are reviewed to ensure consistency and
avoid conflict.

At thistime there is areal need to improve access to what various rules and regul ations
actually say. Government officials at the provincial, district and commune levels are often
unaware of the content of the rules and regulations that affect their roles, rights and
responsibilities. This is also certainly true of the ordinary citizenry. Capacity building in the
area of law should be an ongoing priority in the near, medium and long term, as the legal
system in Cambodiawill constantly change and develop in the years to come.

A clear system should be in place in which commune councils can appeal
administrative decisions by other government entities that affect them. This system should
include both an administrative appeals procedure within the government structures and a
judicial appeals procedure if their concerns are not met within the administrative structures.
This is a government-wide system that needs to be created and will require serious
commitments of time, energy and political will.

Permanent legidlative review mechanisms need to be created. At this time the NCSC
has the mandate to review all rules and regulations that impact upon the roles and functions of
commune councils, but this mandate is not being met, and the NCSC is not a permanent body .
In addition, there is a real question whether the NCSC even has the capacity to carry out
technical legal review functions. Permanent entities within the government that possess the
capacity to carry out this function will ultimately need to be created, probably within the
Ministry of Justice.

12. Land Use/Natural Resources Management and Decentralisation

The current structure of decentralisation does support the concept that commune councils will
play arolein land use and natural resources and environmental management (NREM), though
in many instances theirs will be limited to a facilitation role, while actual decision-making
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authority will rest with the line ministries that have the jurisdictional competence within
specific areas. Current pilot projects that are focussed on mainstreaming land use/natural
resources management into the commune development process are currently being
implemented and developed by the SEILA programme. The following is a basic overview of
what is currently in place that supports such efforts.

12.1 LAMC and Related Rules and Regulations

The LAMC and related rules and regulations create a clear and indisputable opportunity for
commune council involvement in participatory land use/NREM activities; the commune
development planning process is the cornerstone of this opportunity. The rules and
regulations for creating, implementing, evaluating (through the preparation of annual reports)
and subsequently modifying development plans create a clear structure that, if properly
implemented, will produce truly dynamic and useful participatory land use/NREM planning
activities at the commune and village level. The fact that these rules and regulations contain
very strong provisions related to the active involvement of commune residents, civil society
and interested stakeholders throughout the commune development planning process supports
this conclusion.

In addition to the above, commune councils have been granted legidative authority that
can be used to pass rules related to land use/NREM planning activities. The communes also
have been granted a number of financing mechanisms for development activities, such as the
commune fund, which ensures that money will be available for implementation activities;
unfortunately many of the funding mechanisms still need to be properly developed, such as
the law on types, rates and procedures for the collection of fiscal taxes, non-fiscal taxes and
service charges for commune councils, before their full potentia for financing land
use/NREM planning activities can be realised.**

12.2 Land Law and Related Rules and Regulation

The Land Law and subsequently passed legidation create additional opportunities for
commune council involvement in participatory land use/NREM planning by clarifying issues
related to state public and state private property, the designation of communal property that is
managed and ultimately owned by indigenous communities, economic and social land
concessions, procedures for creation of cadastral maps and land registers and land dispute
resolution. While all of these issues can be worked into the commune development planning
process, certain areas mandate direct involvement of commune councils.

Commune councils have a direct role to play in land conflict resolution procedures,
creation of cadastral maps and land registries (both systematic and sporadic) and social land
concessions. The provisions for social land concession planning are of critical importance;
commune councils initiate the process at the local level, and it mirrors the commune
development planning process, therefore creating the opportunity to integrate the two. It is
hoped that the rules and regulations related to economic land concessions (industrial
agricultural exploitation) will create a similar role, thereby further enhancing the ability of
commune councilsto be actively involved in land use/NREM planning.

12.3 Rules and Regulations Related to Natural Resources and Environment

Unfortunately, existing and draft legidation directly related to natural resources and the
environment, such as the new Forestry Law, make little mention of the commune councils
role. These rules and regulations, however, offer real opportunities and guidance for the
commune councils in land use/NREM planning activities. In addition, the Sub-decree on

® This would include both the law on fiscal taxes, non-fiscal taxes and service charges for commune
councils, and a sub-decree on administrative fees for commune councils.
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Decentralisation of Powers, Roles and Duties to Commune Councils alows a commune to
choose to undertake any activity that falls outside its jurisdiction if there is specia
authorisation from a ministry or institution of the state, such as the MAFF or the Ministry of
Environment, based on the mediation of the Mol and review by the NCSC. There are aso
opportunities for creating clear roles and duties for commune councils in this area through
rules and regulations that have yet to be passed.

12.4 Gaps in Existing Rules and Regulations

There are currently gaps in the legidative landscape that impact upon a commune council’s
ability to be fully involved in land use/NREM planning. For example, rules and regulations
related to the administration and management of state land, economic land concessions, lands
of indigenous communities and community forestry still need to be developed. Thisis not to
say that meaningful and effective land use/NREM activities cannot take place in the
meantime.

12.5 Overall Creation of Governmental Structures

One of the positive aspects of the rules and regulations that have been drafted and passed over
the past three years is that they create clear government structures, duties and procedures that
are consistent nationwide. The roles of entities such as village chiefs, commune chiefs,
commune councils, commune clerks, district and provincial governors, cadastra
commissions, departments of local administration, provincial departments of planning,
provincial rural development committees with local administration units and technical support
staff underneath them, provincial land use allocation committees, district working groups etc.
have been outlined in the law. This structure assists commune councils involved in land
use/NREM planning, and the government as a whole, in the identification of needs and
concerns, the sharing of ideas, the contribution of and access to technical assistance, the
resolution of conflicts, and the effective monitoring and evaluation of programmes. This
ultimately leads to continuous improvements to government systems and the further
development of effective rules and regulations. The current legal structure supports commune
councils involvement in participatory land use/NREM planning, and if properly
implemented, this system will only improve over time.

13. Fiscal Management Issues in Relation to Decentralisation

The biggest issue with regards to law harmonisation and fiscal management in relation to
decentralisation has to do with the overall financial management system in the country. The
law on the types, rates and procedures for the collection of fiscal taxes, non-fiscal taxes and
service charges for commune councils cannot be developed in a vacuum and will have to be
drafted in conjunction with deconcentrated revenue collection systems at the provincial and
district level to avoid over-taxation or double taxation of the citizenry. In addition, the overall
system of revenues collection and sharing needs to be carefully linked with revenue collection
and efficient disbursal by the national treasury.

14. Capacity Building in Support of Decentralisation

The capacity of commune councils to carry out their new mandates is clearly an issue, with
current reports showing that the capacity is generaly quite low. The capacity within the
commune councils and those government entities supporting commune councils must be
continuously upgraded for the foreseeable future. This capacity building must cover a broad
variety of subject matters (law, finance, accounting, contracting, governance, public
participation, development planning etc.). While current capacity-building support primarily
comes from the SEILA programme and related support structures, there is also support from
the ADB Commune Council Development Project and initiatives from various NGOs and
civil society.
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From a legidative standpoint, mechanisms for ensuring that any delegated agency
functions include necessary capacity building must be properly used over time. In addition,
permanent government structures that will support communes and guarantee continuous
improvement in capacity over the long run will need to be incorporated into the organic law
on provincial and district governance, replacing temporary structures that have been
implemented through the SEILA initiatives, such as the various management units under the
PRDC ExCom.

15. Conclusions and Recommendations
Based on the above review, several primary findings and recommendations can be made:

1. Much credit should be given to the government for enacting such a large number
of rules and regulations in support of decentralisation in such a short time.

2. There was no policy document in place when the primary legislation was drafted,
so there was no clear guidance available for the drafting of the legislation.
Essentially, the LAMC became the policy document. This, in addition to the short
time frame involved, has led to a rather complex and poorly linked body of rules
and regulations that contains significant amounts of overlap and lack of clarity due
to poor drafting. The body of rules and regulations are, however, consistent with
the quality commonly found in Cambodia and can be implemented.

3. Although there are problems within the body of rules and regulations, these do not
seem to be having any major impacts on implementation in the field due to the use
of prakas for that implementation. Over time as problems arise, they will need to
be addressed.

4. The current pace of decentralisation appears to be moving in accordance with the
desire of the government and, according to many commentators, at a speed that is
appropriate to the cultural and capacity context of Cambodia.

5. Prior to the next mandate, clear policies that will guide the drafting of new rules
and regulations, along with amending existing rules and regulations, need to be
drafted for both decentralisation as it relates to commune councils and
deconcentration as it relates to provincial and district levels of government
(organic law). The drafting of these policies must be done in conjunction with one
another since decentralisation and deconcentration are inextricably linked.

6. Intermsof current legidative gaps, the most obviousis the lack of an organic law
for provincial and district levels of government. In addition, the primary pieces
that need to be put in place in the near to medium term include: rules and
regulations on the determination of types, rates and procedures for the collection
of fiscal taxes, non-fiscal taxes and service charges for commune councils (this
must be done in the context of the harmonisation of fiscal management throughout
the government at all levels); rules on administrative fees for delegated agency
functions to the commune councils; procedures for selection, taking office and
changing of village chiefs, appointment of assistants to village chiefs and the
working procedures and duties of village chiefs; guidelines on commune councils
hiring staff as needed; drafting of commune deika,; creation of committees to assist
in carrying out commune councils duties, and the roles and responsibilities of
multiple communes working together.

7. Theissue of extending the mandate of the NCSC needs to be addressed within the
policy on decentralisation. If it is extended, then the LAMC and related rules and
regulations will need to be amended accordingly.

8. There needs to be a comprehensive, systematic review of the financial/budgetary
system if commune councils are to start generating actual tax revenue instead of
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10.

11.

12.

13.

just fees, asis envisioned in the LAMC. There needs to be a clear system in terms
of what revenue is gathered by the national treasury, the province and the
commune in order to avoid over-taxation or double taxation.

Nothing has really been done on commune boundary redistricting, though the goal
isto have this issue addressed before the next commune electionsin 2007.

Drafting of the organic law will inevitably impact upon the existing rules and
regulations related to decentralisation. In light of this fact, and other issues that
will affect the current rules and regulations, a comprehensive, systematic
redrafting of the LAMC and the sub-decrees and prakas thereunder may be
required. If so, this must be carefully handled, with a clear policy document in
place to guide the drafting. If the goal is to have the organic law passed before the
next commune elections (the government is stating that this is the goal), then the
LAMC redrafting must also be completed before the next commune elections.
The two issues are inextricably linked and must be addressed at the same time.
This will require coordination and cooperation between the main policy bodies
involved (NCSC, CAR, Mol and SEILA), along with strong political commitment
by the government.

The organic law should address the issue of horizontal coordination of
deconcentration amongst the line ministries at the provincial and district levels.

The NCSC has not had time to review legidation that impacts on the commune
councils, such as the recently passed Social Land Concession Sub-decree. The
problem is that agency functions are being delegated without the necessary
mechanisms in place to ensure that the required resources (capacity and fiscal) are
included.

Commune councils have an important role to play in land use and natura resource
management issues, even though at the moment they may not have any direct
decision-making authority on issues within certain areas, such as the forestry
sector.
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Annex B

List of Rules and Regulations®

1. Rules and Regulations Passed in Support of Decentralisation Reform

Law on the Election of Commune/Sangkat Councils, dated 18 January 2001

Law on the Administration and Management of Communes/Sangkats, dated 12
January 2001

Royal Decree on the Establishment of NCSC, dated 18 May 2001
Sub-decree on the Establishment of DOLA, dated 3 July 2001

Sub-decree on Amending Article 8 and Article 59 of Sub-decree on Civil
Registration, dated 24 June 2002

Sub-decree on Determination of Wages for Commune/Sangkat Councillors, dated
24 June 2002

Sub-decree on Civil Registration Fees and Fiscal Stamp Fees, dated 24 June 2002
Sub-decree on Establishment of Commune/Sangkat Fund, dated 25 February 2002

Sub-decree on Decentralisation of Powers, Roles and Duties to Commune/Sangkat
Councils, dated 25 March 2002

Sub-decree on Commune/Sangkat Financial Management System, dated 2 April
2002

Sub-decree on Determining the Number of Commune Councillors in Cambodia,
dated 30 April 2001

Prakas on the Establishment of an Accounting System for the Commune Fund,
dated 10 April 2002

Prakas on the supplementary account in state account design, dated April 10, 2002

Prakas on the Roles, Duties and Rights of Commune/Sangkat Clerks, dated 19
December 2001

Prakas on Delegation of Powers to Provincial/Municipal Governors to Manage the
First Commune/Sangkat Council Meetings, dated 18 February 2002

Prakas on Delegation of Powers to Provincial/Municipal Governors in Support of
Commune/Sangkat Councils, dated 18 April 2002

Prakas on Roles, Duties and Structures of DOLA, dated 7 May 2002
Prakas on Form and Contents of Commune Fund, dated 25 April 2002

Inter-ministerial Prakas on Amending Article 29 of Inter-ministerial Prakas on
Commune/Sangkat Development Planning, dated 26 August 2002

 The following lists were compiled by Leon Bernard Suy and Long Panhavuth.
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Inter-ministerial  Prakas on Utilisation of Guidelines on Commune/Sangkat
Development Planning Process for Five Y ears (2003-2007) and Commune/Sangkat
Rolling Investment Programme for Three Years (2003-2005), dated 7 February
2002

Inter-ministerial Prakas on Commune/Sangkat Development Planning, dated 7
February 2002

First Work Plan of NCSC for Implementing Decentralisation, dated 20 September
2001

Decision on the Establishment of Sub-committees under NCSC, dated 28 September
2001

Decision on Amending the Guideline on Preparing Internal Rules of
Commune/Sangkat Councils and Example of Commune/Sangkat Internal Rules,
dated 21 February 2002

Decison on Basic Education, Training and Capacity Building to Support
Commune/Sangkat Councilsin a Decentralised Way, dated 29 April, 2002

Decision on Working Procedures of the NCSC, dated 20 September 2001

Decision on the Establishment of Support Systems for Commune/Sangkat
Development Planning in  Seven Provinces/Municipalities (Phnom Penh,
Sihanoukville, Kep, Kandal, Koh Kong, Stung Treng, and Ratanakkiri), dated
August 26, 2002

Guideline on Fulfilment of Conditions to Receive the Commune/Sangkat Fund to
Be Transferred in the Third Stage in 2002, dated 18 September, 2002

Guideline on the Conduct of the First Meeting to Declare the Validity of
Commune/Sangkat Councils and the Names of the Chairperson of
Commune/Sangkat Councils, Commune/Sangkat Chiefs and Commune/Sangkat
Deputy Chiefs and the Start of Functioning after the First Meeting; and Annex with
Example of Commune/Sangkat Council Internal Rules, dated February 18, 2002

Guideline on Preparing Internal Rules of Commune/Sangkat Councils, dated 21
February 2002

Guideline on Formalities and Procedures for Replacement of Commune/Sangkat
Councillors, dated 29 April 2002

Guideline on Functioning and Strategy in Education on the Commune/Sangkat
Planning Process and financial System Management, dated 29 April 2002

Guideline on Managing and Utilising Brochure “1s there anything you would like to
know about decentralisation and commune/sangkat councils in Cambodia?’, dated 6
May 2002

Guideline on the Usage of Commune Profile and Preparation for Year 2003, dated
29 July 2002

Guideline on Implementing the Decision of NCSC on Establishment of Support
Systems for  Commune/Sangkat  Development  Planning in  Seven
Provinces/Municipalities, dated 5 September 2002

Guideline on the Preparation and Implementation of the Commune Fund, dated 29
April 2002

Notification on the Allowance to Village Chiefs, Commune Clerks and Provincial
Planning Departments, dated 25 July 2002
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Notification on Salary Withdrawal of Commune Councils, dated 12 July 2002
Notification on Appointment of Commune Accountants, dated 27 June 2002
Notification on Provision of the Commune Investment Fund Categorised as
Commune “A” and its Determination of the Fund, dated 21 June 2002.
2. Rules and Regulations Yet to be Passed in Support of Decentralisation Reform
as Mandated by the LAMC

Instruction on formalities and procedures for selection of village chiefs, taking
office, the changing of village chiefs and appointment of assistants to village chiefs
(Article 30)

Instruction on working procedures and duties of village chiefs (Article 31)

Instruction on the formalities and procedures to enable the communes/sangkats to
prepare commune deika (Article 50)

Law on the determination of types, rates and procedures for the collection of fiscal
taxes, non-fiscal taxes and service charges (Article 74).

Sub-decree on the organisation of fees to communes for their performance of
agency functions (Article 76)

Sub-decree on the alotment of annual resources to the commune/Sangkat through
the Commune Fund (Article 78)

Sub-decree on the management process, rules for the uses and procedures of
withdrawing money from the Commune Fund for expenses (Article 78).

Sub-decree on the procedures for management and use of commune assets (Article
81).
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Process in Cambodia

Decentralisation and deconcentration are part of the Royal Government of
Cambodia sreformsto promote democracy, improve devel opment opportu-
nities, reduce poverty and ensure sustainabl e devel opment.

The RGC is undertaking decentralisation reforms to devolve power to
semi-autonomous (Commune Councils are described here as semi-autono-
mous due to the fact that there is substantial control from the governmental
hierarchy that lies above them.) elected governments at the Commune and
Sangkat (urban commune) level, and to move towards enhanced roles for
provinces and municipalities as deconcentrated entities of the centre. In
March of 2001 the RGC embarked on abold experiment in decentralisation
of government, with the enactment of the Law on Administration and Man-
agement of the Communes and Sangkats, and the Commune Election Law,
followed by e ections of Commune Councilsin February of 2002. A range of
functions, spending authorities, and resources have been devolved to local
governmentsand the provincia governorshave been given responsibilities of
support to and supervision of Commune/Sangkat Councils. In support of this
effort, alarge body of rules and regulations has been passed in arelatively
short period of time. How these rules and regulations fit together with each
other and already existing legislation, plus how the ongoing government ef-
fortstowards decentralisation fit within these structures, arethe focus of this
report. Several primary observations can be made as a result of analysing
the current situation in Cambodia.
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