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Notice of Disclaimer

The Parliamentary Institute of Cambodia (PIC) is an independent
parliamentary support institution for the Cambodian Parliament which,
upon request of the parliamentarians and the parliamentary commis-
sions, offers a wide range of research publications on current and
emerging key issues, legislation and major public policy topics. These
publications provide information on subjects that are relevant to parlia-
mentary and constituency work but do not purport to represent or re-
flect the views of the Parliamentary Institute of Cambodia, the Parlia-
ment of Cambodia, or of any of its members.

The content of this publication, current at the date of publication,
are for reference purposes only. This publication is not designed to pro-
vide legal or policy advice, and do not necessarily deal with every im-
portant topic or aspect of the issues it considers.

The content of this publication is covered by applicable Cambodian
laws and international copyright agreements. Permission to reproduce in
whole or in part or otherwise use the content on this publication may be
sought from the appropriate source.

© 2017 Parliamentary Institute of Cambodia (PIC)
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1. Introduction

Seeing the importance of the legal profession, the Law on the Bar was
established in 1995 after legal and judicial reform was initiated by the
Royal Government of Cambodia in 1993.°The Law on the Bar provides
lawyers with independence in order to serve justice and, this profession
may only operate within the framework of the Bar Association.?

This briefing note will provide a study of the roles and duties of Cambo-
dian lawyers, as well as the challenges for lawyers to fulfill their tasks.
Based on the existing documents, this briefing note addresses four main
research questions:

1. How important are lawyers in the Cambodian judicial system?
2. What are the roles and duties of a Cambodian lawyer?

3. What are the challenges facing lawyers in fulfilling their duties to
protect their clients?

4. What are the mechanisms to address issues facing lawyers in ful-
filling their duties?

2.The Importance of Lawyers in the Cambodian
Judicial System

Lawyers have mission to contribute the rule of law, strengthen social
justice and protect human rights, according to Article 4 of the Code of
Ethics.? Usually, the professional associations of lawyers has a key role
to play in (1) upholding professional standards and ethics, (2) protecting
their members from persecution and improper interference, and (3) to
ensure the lawyer are able to provide legal services to all clients.” Ac-
cording to the UN Basic Principles on the Role of Lawyers, the profes-
sional association should cooperate with the government and other insti-
tutions to protect public interest and promote justice by ensuring that

: : 6
everyone has effective and equal services.

For example, Article 300 of the Cambodian Code of Criminal Procedure
states that the accused person may be assisted by a lawyer chosen by
him/herself, and he/she may also request to have a lawyer appointed for
him/her, according to the Law on the Bar.’ In addition, minors and ac-
cused of crimes may not appear in court without the assistance of a law-



yer.® In cases where the accused person is unable to pay for a lawyer,
the Government or the Bar Association must provide them one.®

The Bar Association (see Figure 1 below) — the institution representing
lawyers — is a non-governmental organization which independently per-

forms their duties and is validated by the Law on the Bar.'°

The Bar Association’s Fund was established under Article 29 of the Law
on the Bar, and these funds are held by the Bar Association of the King-
dom of Cambodia (BAKC) — hereinafter called “BAKC Contribution™*. For
practical purposes, Cambodian legal aid is divided into three parts. (1)
The members of the Bar Association are required to contribute each year
to the Bar Funds' *?, (2) The Royal Government of Cambodia allocates a
legal aid budget each year, and (3) Other sources of legal aid are pro-
vided by the private sector, NGOs or foreign governments. *3

The Bar Fund is dedicated for Bar Association activities, such as “provid-

ing income to lawyers who defend poor people”. **

There are some NGOs that employ Cambodian lawyers to protect and
promote human rights or provide legal aid to vulnerable people.*® Like-
wise, this legal aid may also be used to prevent mistreatment during de-
tention and reduce wrongful convictions.*®

3.Roles and Duties of Cambodian Lawyers

According to the UN Basic Principles on the Role of the Lawyers, due to
the fact that Cambodian lawyers have an important role in ensuring the
rule of law and protecting citizens’ rights, their performances shall not
be under any restriction or intervention.’

In performing their duties, Cambodian lawyers use and interpret the
laws, as well as, provide explanations regarding the meaning and im-
portance of these laws to citizens.'® Additionally, in cases where a law
fails to respond to the needs of the citizens, the lawyers are also sup-
posed to assist in amending the law. In the legislative process, lawyers
can provide lawmakers with experience and consultation with regard to
the implementation of laws. In addition, they are supposed to protect

"Internal Rules of the Bar Association, Article 5 state that “ Lawyers and foreign lawyers shall require to paid
contribution to the Bar Association accordance to the decision of the Bar Council”
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citizens’ rights and file complaints if any authority violates laws. Lawyers
also act as the representatives of their clients in the judicial process to
lawfully fight for the rights for the clients before the court.® All lawyers
have the duty of confidentiality towards their clients.?°

3.1. Roles of Cambodian Lawyers

While lawyers play important roles in commercial, labor, and adminis-
trative cases, this section focuses only on criminal and civil cases.?*

- Criminal cases: While prosecutors take legal action against those
charged with criminal offenses, lawyers are responsible for the
protection of the charged or accused person. In addition, lawyers
can act as representatives of the victim in civil actions, according
to article 2 of the Law on the Bar. Cambodian lawyers can also ask
the investigating judge to conduct an investigation or forensic ex-
amination on evidence. All evidence found by lawyer is to be pre-
sented to the judge(s) for them to examine and take under con-
sideration.??

- Civil case: In civil cases, lawyers can protect their clients during
the judicial proceedings. However, they have to have prior agree-
ment with their clients, according to Article 2 of the Law on the
Bar %°

3.2. Duties of Cambodian Lawyers

According to the Law on the Bar, Code of Ethics and the BAKC internal
rules, the duties of a Cambodian lawyer can be classified into three main
types: duties as a member of a professional association, duties as a
professional serving his/her client, and duties as a legal professional
serving in the judicial framework.?*

Duties to the profession: lawyers have a duty to protect and
maintain their prestige and consider the public interest rather
than their selves. Also, they should ensure that legal services are
accessible to all the citizens, both rich and poor. Therefore, law-
yers shall take part in any program related to the legal aid as it is
stated in Article 52 of the Code of Ethics, “A lawyer shall actively
and diligently do the assignment, provide common services, and
defend the poor people on a pro bono basis assigned by the Bar
Association. A Lawyer may not refuse any tasks assigned by the
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Bar Association without proper reasons.”?® In addition, as provided
for in Article 4 of the Law on the Bar all lawyers must join this as-
sociation.?®

Duties to the client: lawyers are the representatives of the cli-
ents. They use their knowledge and skills to protect their clients
before the court. In the process of providing legal services to the
clients and building trust, lawyers shall (a) have a discussion with
the clients regarding the case; (b) find the facts and study the re-
lated laws; (c) provide advice to clients concerning their rights;
and (d) prepare and deliver the defense for clients during a trial.?’

a) Complaints: the lawyer shall ask clients to identify the subject
of the complaint (s) — and lawyers may represent clients with
their agreement or defend clients in adjudicatory bodies in all
stages of the judicial proceeding before they supply the applica-
tion of complaints to the court. In a civil case, if the complaint
is legally defective and it cannot be remedied, the court may is-
sue a judgment to dismiss.?® The lawyer could also explain to
clients the judicial procedures and how they might disad-
vantage the case. Additionally, lawyers will identify the relevant
facts and laws in order to file a written complaint with a court.?®

b) Before the Trial : In criminal case, when the charged person
appears for the first time, the investigating judge shall check
his identity — inform him of the imputed act and its legal ramifi-
cations and receive his statement after informing him of the
right to remain silent. The investigating judge shall also inform
the charged person of his rights to choose a lawyer or to have a
lawyer appointed according to the Law on the Bar.*°

When a charged person has a lawyer, the investing judge
shall summons the lawyer at least five days before the inter-
rogation takes place. During that period, the lawyer may ex-
amine the case file.3!

After the investigating judge has interrogated the charged
person, she/he may or may not be detained depending on
the judges’ decision and/or after a request from the Royal
Prosecutor. In this case the lawyer must defend the
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charged person.*? Either the lawyer or charged person may
submit a request to the investigating judge for the release of
him/her at any time.®® Lawyers must provide clear reasons
for releasing their client.

c) During the Trial: Lawyers play a vital role in trial proceedings

as they

provide facts and laws in order to defend their client’s

rights and interests. These include:

4. Challenges

Facts: The lawyer addresses disputed facts by provid-
ing statements that benefit the client. The lawyer can
also present exculpatory evidence to the court such as
witnesses and other beneficial evidence.

Laws: Lawyers have to review questions of law in or-
der to identify which laws will be used to address the
facts. They present the defenses’ case by providing
Articles of law to address facts during trial proceed-
ings.

Final Written Pleadings: Before judges make a deci-
sion, lawyers provide his/her final statement regard-
ing their client. In his/her final statement, the lawyer
may request that the client be released, provided
compensation, or reject the other party’s accusation.

Duties to the court: Itis a primarily duty of lawyers
to assist the court to achieve justice. Consequently,
lawyers shall not disclose any false evidence before
the court. However, if clients do not want them to
present any facts, which are related to the clients’
wrong doings, the lawyers must obey the clients’
wishes since it is not the task of the lawyers to find
guilt.?*

The lack of a legal aid system is one of the main obstacles to access to
justice in Cambodia. The government provides a legal aid budget espe-
cially for criminal cases which is, according to experts, approximately
300 million riels (or 75.000 USD) per year to cover costs required for
access to justice in all provinces.*



This is in comparison to the legal aid budget provided by the govern-
ment of Thailand in 2014 which was 459,472,243.27 USD (14,590.8 mil-
lion THB) to promote public access to the justice system3®, Cambodian
aid is small, and it is probably not sufficient to cover even nominal fees
of a legal aid lawyer. It can be one of the reasons why it is hard to re-
cruit lawyers to work in the provinces.®’

There is a lack of specific data available regarding Cambodian legal
aid. However, the lack of funding might lead to the poor quality of legal
services as lawyers do not have enough time to meet their clients and
conduct investigations.®® In addition, according to experts®®, there is no
specific legal aid policy to address these issues. Policy options for the
government to address this could be to increase the legal aid budget and
provide a more holistic strategy in order to ensure a strong legal aid
programme that delivers a valuable service to those who need legal as-
sistance.

In Cambodia, there is only one Bar Association in Phnom Penh that co-
vers the national territory. Thus, lawyers prefer to work in the city ra-
ther than the provinces. In contrast, in France, local Bar Associations for
legal aid are located in every province.*°Lack of a Bar Association is also
a main issue to enhance and bring legal services to the local people. To
tackle this issue the government one option can be to establish a Bar
Association in every province — to ensure that it has enough lawyers to
support legal aid services.

5.Conclusion

Lawyers have the duty to their clients to provide legal services and
freely represent their legal interests. However, some challenges still re-
main to allow lawyers to fulfill their task such as poor legal aid, the low
numbers of lawyers and the lack of institutions like the Bar Association
in provinces that would make access to justice for local people easier.
The Royal Government could address those issues by providing more
legal aid budget and establish a Bar Association in provinces - to pro-
mote public awareness of judicial rights and access to fast and effective
legal services.
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